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§1.408-1 General Rules. 

 
(a) In general. Section 408 prescribes rules relating to individual retirement 

accounts and individual retirement annuities. In addition to the rules set forth in 

§§1.408–2 and 1.408–3, relating respectively to individual retirement accounts 

and individual retirement annuities, the rules set forth in this section shall also 

apply. 

(b) Exemption from tax. The individual retirement account or individual retirement 

annuity is exempt from all taxes under subtitle A of the Code other than the taxes 

imposed under section 511, relating to tax on unrelated business income of 

charitable, etc., organizations. 

(c) Sanctions — 

(1) Excess contributions. If an individual retirement account or individual retirement 

annuity accepts and retains excess contributions, the individual on whose 

behalf the account is established or who is the owner of the annuity will be 

subject to the excise tax imposed by section 4973. 

(2) Prohibited transactions by owner or beneficiary of individual retirement 

account— 

(i) Under section 408(e)(2), if, during any taxable year of the individual for whose 

benefit any individual retirement account is established, that individual or the 

individual's beneficiary engages in any transaction prohibited by section 4975 

with respect to such account, such account ceases to be an individual 

retirement account as of the first day of such taxable year. In any case in 

which any individual retirement account ceases to be an individual retirement 

account by reason of the preceding sentence as of the first day of any 

taxable year, section 408(d)(1) applies as if there were a distribution on such 

first day in an amount equal to the fair market value (on such first day) of all 

assets in the account (on such first day). The preceding sentence applies 

even though part of the fair market value of the individual retirement account 

as of the first day of the taxable year is attributable to excess contributions 

which may be returned tax-free under section 408(d)(4) or 408(d)(5). 

(ii) If the trust with which the individual engages in any transaction described in 

subdivision (i) of this subparagraph is established by an employer or employee 

association under section 408(c), only the employee who engages in the 



prohibited transaction is subject to disqualification of his separate account. 

(3) Prohibited transaction by person other than owner or beneficiary of account. If 

any person other than the individual on whose behalf an individual retirement 

account is established or the individual's beneficiary engages in any 

transaction prohibited by section 4975 with respect to such account, such 

person shall be subject to the taxes imposed by section 4975. 

(4) Pledging account as security. Under section 408(e)(4), if, during any taxable 

year of the individual for whose benefit an individual retirement account is 

established, that individual uses the account or any portion thereof as security 

for a loan, the portion so used is treated as distributed to that individual. 

(5) Borrowing on annuity contract. Under section 408(e)(3), if during any taxable 

year the owner of an individual retirement annuity borrows any money under or 

by use of such contract, the contract ceases to be an individual retirement 

annuity as of the first day of such taxable year. See §1.408–3(c). 

(6) Premature distributions. If a distribution (whether a deemed distribution or an 

actual distribution) is made from an individual retirement account, or individual 

retirement annuity, to the individual for whose benefit the account was 

established, or who is the owner of the annuity, before the individual attains age 

591/2(unless the individual has become disabled within the meaning of section 

72(m)(7)), the tax under Chapter 1 of the Code for the taxable year in which 

such distribution is received is increased under section 408(f)(1) or (f)(2). The 

increase equals 10 percent of the amount of the distribution which is includible 

in gross income for the taxable year. Except in the case of the credits allowable 

under section 31, 39, or 42, no credit can be used to offset the increased tax 

described in this subparagraph. See, however, §1.408–4(c)(3). 

(d) Limitation on contributions and benefits. An individual retirement account or 

individual retirement annuity is subject to the limitation on contributions and 

benefits imposed by section 415 for years beginning after December 31, 1975. 

(e) Community property laws. Section 408 shall be applied without regard to any 

community property laws. 

 
§1.408-2 Individual retirement accounts. 

 
(a) In general. An individual retirement account must be a trust or a custodial account 

(see paragraph (d) of this section). It must satisfy the requirements of paragraph (b) 

of this section in order to qualify as an individual retirement account. It may be 

established and maintained by an individual, by an employer for the benefit of his 



employees (see paragraph (c) of this section), or by an employee association for the 

benefit of its members (see paragraph (c) of this section). 

(b) Requirements. An individual retirement account must be a trust created or 

organized in the United States (as defined in section 7701(a)(9)) for the exclusive 

benefit of an individual or his beneficiaries. Such trust must be maintained at all 

times as a domestic trust in the United States. The instrument creating the trust 

must be in writing and the following requirements must be satisfied. 

(1) Amount of acceptable contributions. Except in the case of a contribution to a 

simplified employee pension described in section 408(k) and a rollover 

contribution described in section 408(d)(3), 402(a)(5), 402(a)(7), 403(a)(4), 

403(b)(8) or 409(b)(3)(C), the trust instrument must provide that contributions 

may not be accepted by the trustee for the taxable year in excess of $1,500 on 

behalf of any individual for whom the trust is maintained. An individual retirement 

account maintained as a simplified employee pension may provide for the receipt 

of up to $7,500 for a calendar year. 

(2) Trustee.  

(i) The trustee must be a bank (as defined in section 408(n) and the 

regulations thereunder) or another person who demonstrates, in the 

manner described in paragraph (e) of this section, to the satisfaction of the 

Commissioner, that the manner in which the trust will be administered will 

be consistent with the requirements of section 408 and this section. 

(ii) Section 11.408(a)(2)–1 of the Temporary Income Tax Regulations under the 

Employee Retirement Income Security Act of 1974 is superseded by this 

subparagraph (2). 

(3) Life insurance contracts. No part of the trust funds may be invested in life 

insurance contracts. An individual retirement account may invest in annuity 

contracts which provide, in the case of death prior to the time distributions 

commence, for a payment equal to the sum of the premiums paid or, if greater, 

the cash value of the contract. 

(4) Nonforfeitability. The interest of any individual on whose behalf the trust is 

maintained in the balance of his account must be nonforfeitable. 

(5) Prohibition against commingling.  

(i) The assets of the trust must not be commingled with other property 

except in a common trust fund or common investment fund. 

(ii) For purposes of this subparagraph, the term “common investment fund” 



means a group trust created for the purpose of providing a satisfactory 

diversification or investments or a reduction of administrative expenses for 

the individual participating trusts, and which group trust satisfies the 

requirements of section 408(c) (except that it need not be established by an 

employer or an association of employees) and the requirements of section 

401(a) in the case of a group trust in which one of the individual participating 

trusts is an employees' trust described in section 401(a) which is exempt 

from tax under section 501(a). 

(iii) For purposes of this subparagraph, the term “individual participating trust” 

means an employees' trust described in section 401(a) which is exempt from 

tax under section 501(a) or a trust which satisfies the requirements of section 

408(a) provided that in the case of such an employees' trust, such trust 

would be permitted to participate in such a group trust if all the other 

individual participating trusts were employees' trusts described in section 

401(a) which are exempt from tax under section 501(a). 

(6) Distribution of interest.  

(i) The trust instrument must provide that the entire interest of the individual for 

whose benefit the trust is maintained must be distributed to him in 

accordance with paragraph (b)(6)(ii) or (iii) of this section. 

(ii) Unless the provisions of paragraph (b)(6)(iii) of this section apply, the entire 

interest of the individual must be actually distributed to him not later than the 

close of his taxable year in which he attains age 70½. 

(iii) In lieu of distributing the individual's entire interest as provided in paragraph 

(b)(6)(ii) of this section, the interest may be distributed commencing not later 

than the taxable year described in such paragraph (b)(6)(ii). In such case, 

the trust must expressly provide that the entire interest of the individual will 

be distributed to the individual and the individual's beneficiaries, in a manner 

which satisfies the requirements of paragraph (b)(6)(v) of this section, over 

any of the following periods (or any combination thereof)— 

(A) The life of the individual, 

(B) The lives of the individual and spouse, 

(C) A period certain not extending beyond the life expectancy of the individual, 

or 

(D) A period certain not extending beyond the joint life and last survivor 

expectancy of the individual and spouse. 



(iv) The life expectancy of the individual or the joint life and last survivor 

expectancy of the individual and spouse cannot exceed the period 

computed by use of the expected return multiples in §1.72–9, or, in the 

case of payments under a contract issued by an insurance company, 

the period computed by use of the mortality tables of such company. 

(v) If an individual's entire interest is to be distributed over a period described in 

paragraph (b)(6)(iii) of this section, beginning in the year the individual attains 

70½the amount to be distributed each year must be not less than the lesser 

of the balance of the individual's entire interest or an amount equal to the 

quotient obtained by dividing the entire interest of the individual in the trust at 

the beginning of such year (including amounts not in the individual retirement 

account at the beginning of the year because they have been withdrawn for 

the purpose of making a rollover contribution to another individual retirement 

plan) by the life expectancy of the individual (or the joint life and last survivor 

expectancy of the individual and spouse (whichever is applicable)), 

determined in either case as of the date the individual attains age 70 in 

accordance with paragraph (b)(6)(iv) of this section, reduced by one for each 

taxable year commencing after the individual's attainment of age 70½. An 

annuity or endowment contract issued by an insurance company which 

provides for non-increasing payments over one of the periods described in 

paragraph (b)(6)(iii) of this section beginning not later than the close of the 

taxable year in which the individual attains age 70½ satisfies this provision. 

However, no  distribution need be made in any year, or a lesser amount may 

be distributed, if beginning with the year the individual attains age 70½ the 

aggregate amounts distributed by the end of any year are at least equal to 

the aggregate of the minimum amounts required by this subdivision to have 

been distributed by the end of such year. 

(vi) If an individual's entire interest is distributed in the form of an annuity 

contract, then the requirements of section 408(a)(6) are satisfied if the 

distribution of such contract takes place before the close of the taxable year 

described in subdivision (ii) of this subparagraph, and if the individual's 

interest will be paid over a period described in subdivision (iii) of this 

subparagraph and at a rate which satisfies the requirements of subdivision 

(v) of this subparagraph.  

(vii) In determining whether paragraph (b)(6)(v) of this section is satisfied, all 

individual retirement plans maintained for an individual's benefit (except 



those under which he is a beneficiary described in section 408(a)(7)) at the 

close of the taxable year in which he reaches age 70½must be aggregated. 

Thus, the total payments which such individual receives in any taxable year 

must be at least equal to the amount he would have been required to 

receive had all the plans been one plan at the close of the taxable year in 

which he attained age 70½. 

(7) Distribution upon death.  

(i) The trust instrument must provide that if the individual for whose benefit the 

trust is maintained dies before the entire interest in the trust has been 

distributed to him, or if distribution has been commenced as provided in 

paragraph (b)(6) of this section to the surviving spouse and such spouse dies 

before the entire interest has been distributed to such spouse, the entire 

interest (or the remaining part of such interest if distribution thereof has 

commenced) must, within 5 years after the individual's death (or the death of 

the surviving spouse) be distributed or applied to the purchase of an 

immediate annuity for this beneficiary or beneficiaries (or the beneficiary or 

beneficiaries of the surviving spouse) which will be payable for the life of 

such beneficiary or beneficiaries (or for a term certain not extending beyond 

the life expectancy of such beneficiary or beneficiaries) and which annuity 

contract will be immediately distributed to such beneficiary or beneficiaries. A 

contract described in the preceding sentence is not includible in gross 

income upon distribution. Section 1.408–4(e) provides rules applicable to the 

taxation of such contracts. The first sentence of this paragraph (b)(7) shall 

have no application if distributions over a term certain commenced before the 

death of the individual for whose benefit the trust was maintained and the 

term certain is for a period permitted under paragraph (b)(6)(iii) (C) or (D) of 

this section. 

(ii) Each such beneficiary (or beneficiary of a surviving spouse) may elect to 

treat the entire interest in the trust (or the remaining part of such interest if 

distribution thereof has commenced) as an account subject to the distribution 

requirements of section 408(a)(6) and paragraph (b)(6) of this section instead 

of those of section 408(a)(7) and paragraph (b)(7) of this section. Such an 

election will be deemed to have been made if such beneficiary treats the 

account in accordance with the requirements of section 408(a)(6) and 

paragraph (b)(6) of this section. An election will be considered to have been 

made by such beneficiary if either of the following occurs: (A) any amounts in 



the account (including any amounts that have been rolled over, in 

accordance with the requirements of section 408(d)(3)(A)(i), into an individual 

retirement account, individual retirement annuity, or retirement bond for the 

benefit of such individual) have not been distributed within the appropriate 

time period required by section 408(a)(7) and paragraph (b)(7) of this 

section; or (B) any additional amounts are contributed to the account (or to 

the account, annuity, or bond to which the beneficiary has rolled such 

amounts over, as described in (1) above) which are subject, or deemed to be 

subject, to the distribution requirements of section 408(a)(6) and paragraph 

(b)(6) of this section. 

(8) Definition of beneficiaries. The term “beneficiaries” on whose behalf an 

individual retirement account is established includes (except where the context 

indicates otherwise) the estate of the individual, dependents of the individual, 

and any person designated by the individual to share in the benefits of the 

account after the death of the individual. 

(c) Accounts established by employers and certain association of employees — 

(1) In general. A trust created or organized in the United States (as defined in 

section 7701(a)(9)) by an employer for the exclusive benefit of his employees or 

their beneficiaries, or by an association of employees for the exclusive benefit of 

its members or their beneficiaries, is treated as an individual retirement account 

if the requirements of paragraphs (c)(2) and (c)(3) of this section are satisfied 

under the written governing instrument creating the trust. A trust described in the 

preceding sentence is for the exclusive benefit of employees or members even 

though it may maintain an account for former employees or members and 

employees who are temporarily on leave. 

(2) General requirements. The trust must satisfy the requirements of paragraphs (b) 

(1) through (7) of this section. 

(3) Special requirement. There must be a separate accounting for the interest of 

each employee or member. 

(4) Definitions — 

(i) Separate accounting. For purposes of paragraph (c)(3) of this section, the 

term “separate accounting” means that separate records must be maintained 

with respect to the interest of each individual for whose benefit the trust is 

maintained. The assets of the trust may be held in a common trust fund, 

common investment fund, or common fund for the account of all individuals 

who have an interest in the trust. 



(ii) Employee association. For purposes of this paragraph and section 408(c), 

the term “employee association” means any organization composed of two or 

more employees, including but not limited to, an employee association 

described in section 501(c)(4). Such association may include employees 

within the meaning of section 401(c)(1). There must be, however, some 

nexus between the employees (e.g., employees of same employer, 

employees in the same industry, etc.) in order to qualify as an employee 

association described in this subdivision (ii). 

(d) Custodial accounts. For purposes of this section and section 408(a), a custodial 

account is treated as a trust described in section 408(a) if such account satisfies 

the requirements of section 408(a) except that it is not a trust and if the assets of 

such account are held by a bank (as defined in section 401(d)(1) and the 

regulations thereunder) or such other person who satisfies the requirements of 

paragraph (b)(2)(ii) of this section. For purposes of this chapter, in the case of a 

custodial account treated as a trust by reason of the preceding sentence, the 

custodian of such account will be treated as the trustee thereof. 

(e) 

(1) In general. The trustee of a trust described in paragraph (b) of this section may 

be a person other than a bank if the person demonstrates to the satisfaction of 

the Commissioner that the manner in which the person will administer trusts will 

be consistent with the requirements of section 408. The person must 

demonstrate by written application that the requirements of paragraph (e)(2) to 

(e)(6) of this section will be met. The written application must be sent to address 

prescribed by the Commissioner in revenue rulings, notices, and other guidance 

published in the Internal Revenue Bulletin (see §601.601(d)(2)(ii)( b ) of this 

chapter). For procedural and administrative rules, see paragraph (e)(7) of this 

section. 

(2) Fiduciary ability. The applicant must demonstrate in detail its ability to act within 

the accepted rules of fiduciary conduct. Such demonstration must include the 

following elements of proof: 

(i) Continuity.  

(A) The applicant must assure the uninterrupted performance of its 

fiduciary duties nonwithstanding the death or change of its owners. 

Thus, for example, there must be sufficient diversity in the ownership 

of the applicant to ensure that the death or change of its owners will 

not interrupt the conduct of its business. Therefore, the applicant 



cannot be an individual. 

(B) Sufficient diversity in the ownership of an incorporated applicant is 

demonstrated in the following circumstances: 

(1) Individuals each of whom owns more than 20 percent of the voting 

stock in the applicant own, in the aggregate, no more than 50 percent 

of such stock; 

(2) The applicant has issued securities registered under section 12 (b) of 

the Securities Exchange Act of 1934 (15 U.S.C. 78l (b)) or required to 

be registered under section 12(g) (1) of that Act (15 U.S.C. 78l (g)(1)); 

or 

(3) The applicant has a parent corporation within the meaning of section 

1563 (a) (1) that has issued securities registered under section 12 (b) 

of the Securities Exchange Act of 1934 (15 U.S.C. 78l (b)) or required 

to be registered under Section 12 (g) (1) of that Act (15 U.S.C. 78l 

(g)(1)). 

(C) Sufficient diversity in the ownership of an applicant that is a partnership 

means that— 

(1) Individuals each of whom owns more than 20 percent of the profits 

interest in the partnership own, in the aggregate, no more than 50 

percent of such profits interest, and 

(2) Individuals each of whom owns more than 20 percent of the capital 

interest in the partnership own, in the aggregate, no more than 50 

percent of such capital interest. 

(D) For purposes of this subdivision, the ownership of stock and of capital 

and profits interests shall be determined in accordance with the rules for 

constructive ownership of stock provided in section 1563 (e) and (f) (2). 

For this purpose, the rules for constructive ownership of stock provided in 

section 1563(e) and (f) (2) shall apply to a capital or profits interest in a 

partnership as if it were a stock interest. 

(ii) Established location. The applicant must have an established place of 

business in the United States where it is accessible during every business 

day. 

(iii) Fiduciary experience. The applicant must have fiduciary experience or 

expertise sufficient to ensure that it will be able to perform its fiduciary duties. 

Evidence of fiduciary experience must include proof that a significant part of 

the business of the applicant consists of exercising fiduciary powers similar 



to those it will exercise if its application is approved. Evidence of fiduciary 

expertise must include proof that the applicant employs personnel 

experienced in the administration of fiduciary powers similar to those the 

applicant will exercise if its application is approved. 

(iv) Fiduciary responsibility. The applicant must assure compliance with the 

rules of fiduciary conduct set out in paragraph (e)(5) of this section. 

(v) Financial responsibility. The applicant must exhibit a high degree of solvency 

commensurate with the obligations imposed by this paragraph. Among the 

factors to be taken into account are the applicant's net worth, its liquidity, 

and its ability to pay its debts as they come due. 

(3) Capacity to account. The applicant must demonstrate in detail its experience 

and competence with respect to accounting for the interests of a large number 

of individuals (including calculating and allocating income earned and paying 

out distributions to payees). Examples of accounting for the interests of a large 

number of individuals include accounting for the interests of a large number of 

shareholders in a regulated investment company and accounting for the 

interests of a large number of variable annuity contract holders. 

(4) Fitness to handle funds — 

(i) In general. The applicant must demonstrate in detail its experience 

and competence with respect to other activities normally associated 

with the handling of retirement funds. 

(ii) Examples. Examples of activities normally associated with the handling of 

retirement funds include: 

(A) To Receive, issue receipts for, and safely keep securities; 

(B) To collect income; 

(C) To execute such ownership certificates, to keep such records, make 

such returns, and render such statements as are required for 

Federal tax purposes; 

(D) To give proper notification regarding all collections; 

(E) To collect matured or called principal and properly report all such 

collections; 

(F) To exchange temporary for definitive securities; 

(G) To give proper notification of calls, subscription rights, defaults in 

principal or interest, and the formation of protective committees; 

(H) To buy, sell, receive, or deliver securities on specific directions. 

(5) Rules of fiduciary conduct. The applicant must demonstrate that under 



applicable regulatory requirements, corporate or other governing instruments, or 

its established operating procedures: 

(i) Administration of fiduciary powers. 

 (A) 

(1) The owners or directors of the applicant will be responsible for the 

proper exercise of fiduciary powers by the applicant. Thus, all matters 

pertinent thereto, including the determination of policies, the 

investment and disposition of property held in a fiduciary capacity, and 

the direction and review of the actions of all employees utilized by the 

applicant in the exercise of its fiduciary powers, will be the 

responsibility of the owners or directors. In discharging this 

responsibility, the owners or directors may assign to designated 

employees, by action duly recorded, the administration of such of the 

applicant's fiduciary powers as may be proper to assign. 

(2) A written record will be made of the acceptance and of the 

relinquishment or closing out of all fiduciary accounts, and of the 

assets held for each account. 

(3) If the applicant has the authority or the responsibility to render any 

investment advice with regard to the assets held in or for each 

fiduciary account, the advisability of retaining or disposing of the 

assets will be determined at least once during each period of 12 

months. 

(B) All employees taking part in the performance of the applicant's fiduciary 

duties will be adequately bonded. Nothing in this subdivision (i)(B) shall 

require any person to be bonded in contravention of section 412(d) of 

the Employee Retirement Income Security Act of 1974 (29 U.S.C. 

1112(d)). 

(C) The applicant will employ or retain legal counsel who will be readily 

available to pass upon fiduciary matters and to advise the applicant. 

(D) In order to segregate the performance of its fiduciary duties from other 

business activities, the applicant will maintain a separate trust division 

under the immediate supervision of an individual designated for that 

purpose. The trust division may utilize the personnel and facilities of 

other divisions of the applicant, and other divisions of the applicant may 

utilize the personnel and facilities of the trust division, as long as the 



separate identity of the trust division is preserved. 

(ii) Adequacy of net worth — 

(A) Initial net worth requirement. In the case of applications received after 

January 5, 1995, no initial application will be accepted by the 

Commissioner unless the applicant has a net worth of not less than 

$250,000 (determined as of the end of the most recent taxable year). 

Thereafter, the applicant must satisfy the adequacy of net worth 

requirements of paragraph (e)(5)(ii)(B) and (C) of this section. 

(B) No fiduciary account will be accepted by the applicant unless the 

applicant's net worth (determined as of the end of the most recent taxable 

year) exceeds the greater of— 

(1) $100,000, or 

(2) Four percent (or, in the case of a passive trustee described in 

paragraph (e)(6)(i)(A) of this section, two percent) of the value of all 

of the assets held by the applicant in fiduciary accounts (determined 

as of the most recent valuation date). 

(C) The applicant will take whatever lawful steps are necessary (including the 

relinquishment of fiduciary accounts) to ensure that its net worth 

(determined as of the close of each taxable year) exceeds the greater of— 

(1) $50,000, or 

(2) Two percent (or, in the case of a passive trustee described in 

paragraph (e)(6)(i)(A) of this section, one percent) of the value of all 

of the assets held by the applicant in fiduciary accounts (determined 

as of the most recent valuation date).  

(D) Assets held by members of SIPC — 

(1) For purposes of satisfying the adequacy-of-net- worth requirement of 

this paragraph, a special rule is provided for nonbank trustees that are 

members of the Securities Investor Protection Corporation (SIPC) 

created under the Securities Investor Protection Act of 1970 (SIPA)(15 

U.S.C. 78aaa et seq., as amended). The amount that the net worth of 

a nonbank trustee that is a member of SIPC must exceed is reduced 

by two percent for purposes of paragraph (e)(5)(ii)(B)( 2 ), and one 

percent for purposes of paragraph (e)(5)(ii)(C)( 2 ), of the value of 

assets (determined on an account-by-account basis) held for the 

benefit of customers (as defined in 15 U.S.C. 78fff–2(e)(4)) in fiduciary 

accounts by the nonbank trustee to the extent of the portion of each 



account that does not exceed the dollar limit on advances described in 

15 U.S.C. 78fff–3(a), as amended, that would apply to the assets in 

that account in the event of a liquidation proceeding under the SIPA. 

(2) The provisions of this special rule for assets held in fiduciary accounts 

by members of SIPC are illustrated in the following example. 

Example:  

(a) Trustee X is a broker-dealer and is a member of the Securities 

Investment Protection Corporation. Trustee X also has been 

approved as a nonbank trustee for individual retirement accounts 

(IRAs) by the Commissioner but not as a passive nonbank trustee. 

Trustee X is the trustee for four IRAs. The total assets of each IRA 

(for which Trustee X is the trustee) as of the most recent valuation 

date before the last day of Trustee X's taxable year ending in 

1995 are as follows: the total assets for IRA–1 is $3,000,000 (all 

of which is invested in securities); the value of the total assets for 

IRA–2 is $500,000 ($200,000 of which is cash and $300,000 of 

which is invested in securities), the value of the total assets for 

IRA–3 is $400,000 (all of which is invested in securities); and the 

value of the total assets of IRA–4 is $200,000 (all of which is 

cash). The value of all assets held in fiduciary accounts, as 

defined in §1.408– 2(e)(6)(viii)(A), is $4,100,000. 

(b) The dollar limit on advances described in 15 U.S.C. §78fff–3(a) 

that would apply to the assets in each account in the event of a 

liquidation proceeding under the Securities Investor Protection Act 

of 1970 in effect as of the last day of Trustee X's taxable year 

ending in 1995 is $500,000 per account (no more than $100,000 of 

which is permitted to be cash). Thus, the dollar limit that would 

apply to IRA–1 is $500,000; the dollar limit for IRA–2 is $400,000 

($100,000 of the cash and the $300,000 of the value of the 

securities); the dollar limit for IRA–3 is $400,000 (the full value of 

the account because the value of the account is less than 

$500,000 and no portion of the account is cash); and the dollar limit 

for IRA–4 is $100,000 (the entire account is cash and the dollar 

limit per account for cash is $100,000). The aggregate dollar limits 

of the four IRAs is $1,400,000. 

(c) For 1996, the amount determined under §1.408–2(e)(5)(ii)(B) is 



determined as follows for Trustee X: (1) four percent of $4,100,000 

equals $164,000; (2) two percent of $1,400,000 equals $28,000; 

and (3) $164,000 minus $28,000 equals $136,000. Thus, because 

$136,000 exceeds $100,000, the minimum net worth necessary for 

Trustee X to accept new accounts for 1996 is $136,000. 

(d) For 1996, the amount determined under §1.408–2(e)(5)(ii)(C) for 

Trustee X is determined as follows: (1) two percent of $4,100,000 

equals $82,000; (2) one percent of $1,400,000 equals $14,000; 

and (3) $82,000 minus $14,000 equals $68,000. Thus, because 

$68,000 exceeds $50,000, the minimum net worth necessary for 

Trustee X to avoid a mandatory relinquishment of accounts for 

1996 is $68,000. 

(E) The applicant will determine the value of the assets held by it in trust at 

least once in each calendar year and no more than 18 months after the 

preceding valuation. The assets will be valued at their fair market value, 

except that the assets of an employee pension benefit plan to which 

section 103(b)(3)(A) of the Employee Retirement Income Security Act of 

1974 (29 U.S.C. 1023(b)(3)(A)) applies will be considered to have the 

value stated in the most recent annual report of the plan. 

(iii) Audits.  

(A) At least once during each period of 12 months, the applicant will cause 

detailed audits of the fiduciary books and records to be made by a 

qualified public accountant. At that time, the applicant will ascertain 

whether the fiduciary accounts have been administered in accordance 

with law, this paragraph, and sound fiduciary principles. The audits shall 

be conducted in accordance with generally accepted auditing standards, 

and shall involve whatever tests of the fiduciary books and records of the 

applicant are considered necessary by the qualified public accountant. 

(B) In the case of an applicant which is regulated, supervised, and subject 

to periodic examination by a State or Federal agency, such applicant 

may adopt an adequate continuous audit system in lieu of the periodic 

audits required by paragraph (e)(5)(iii)(A) of this section. 

(C) A report of the audits and examinations required under this 

subdivision, together with the action taken thereon, will be noted in the 

fiduciary records of the applicant. 

(iv) Funds awaiting investment or distribution. Funds held in a fiduciary capacity 



by the applicant awaiting investment or distribution will not be held 

uninvested or undistributed any longer than is reasonable for the proper 

management of the account. 

(v) Custody of investments.  

(A) Except for investments pooled in a common investment fund in 

accordance with the provisions of paragraph (e)(5)(vi) of this section and 

for investments of accounts established under section 408(q) on or after 

August 1, 2003, the investments of each account will not be commingled 

with any other property. 

(B) Assets of accounts requiring safekeeping will be deposited in an 

adequate vault. A permanent record will be kept of assets deposited in or 

withdrawn from the vault. 

(vi) Common investment funds. The assets of an account may be pooled in a 

common investment fund (as defined in paragraph (e)(5)(viii)(C) of this 

section) if the applicant is authorized under applicable law to administer a 

common investment fund and if pooling the assets in a common 

investment fund is not in contravention of the plan documents or applicable 

law. The common investment fund must be administered as follows: 

(A) Each common investment fund must be established and maintained in 

accordance with a written agreement, containing appropriate provisions 

as to the manner in which the fund is to be operated, including provisions 

relating to the investment powers and a general statement of the 

investment policy of the applicant with respect to the fund; the allocation 

of income, profits and losses; the terms and conditions governing the 

admission or withdrawal of participations in the funds; the auditing of 

accounts of the applicant with respect to the fund; the basis and method 

of valuing assets held by the fund, setting forth specific criteria for each 

type of asset; the minimum frequency for valuation of assets of the fund; 

the period following each such valuation date during which the valuation 

may be made (which period in usual circumstances may not exceed 10 

business days); the basis upon which the fund may be terminated; and 

such other matters as may be necessary to define clearly the rights of 

participants in the fund. A copy of the agreement must be available at the 

principal office of the applicant for inspection during all business hours, 

and upon request a copy of the agreement must be furnished to the 

employer, the plan administrator, any participant or beneficiary of an 



account, or the individual for whose benefit the account is established or 

that individual's beneficiary. 

(B) All participations in the common investment fund must be on the basis 

of a proportionate interest in all of the investments. 

(C) Not less frequently than once during each period of 3 months the 

applicant must determine the value of the assets in the fund as of the 

date set for the valuation of assets. No participation may be admitted to 

or withdrawn from the fund except ( 1 ) on the basis of such valuation 

and ( 2 ) as of such valuation date. No participation may be admitted to 

or withdrawn from the fund unless a written request for or notice of 

intention of taking such action has been entered on or before the 

valuation date in the fiduciary records of the applicant. No request or 

notice may be canceled or countermanded after the valuation date. 

(D) 

(1) The applicant must at least once during each period of 12 months 

cause an adequate audit to be made of the common investment fund 

by a qualified public accountant. 

(2) The applicant must at least once during each period of 12 months 

prepare a financial report of the fund which, based upon the above 

audit, must contain a list of investments in the fund showing the cost 

and current value of each investment; a statement for the period since 

the previous report showing purchases, with cost; sales, with profit or 

loss; any other investment changes; income and disbursements; and 

an appropriate notation as to any investments in default. 

(3) The applicant must transmit and certify the accuracy of the financial 

report to the administrator of each plan participating in the common 

investment fund within 120 days after the end of the plan year. 

(E) When participations are withdrawn from a common investment fund, 

distributions may be made in cash or ratably in kind, or partly in cash 

and partly in kind: Provided, That all distributions as of any one 

valuation date must be made on the same basis. 

(F) If for any reason an investment is withdrawn in kind from a common 

investment fund for the benefit of all participants in the fund at the time 

of such withdrawal and such investment is not distributed ratably in kind, 

it must be segregated and administered or realized upon for the benefit 

ratably of all participants in the common investment fund at the time of 



withdrawal. 

(vii) Books and records. 

(A) The applicant must keep its fiduciary records separate and distinct from 

other records. All fiduciary records must be so kept and retained for as 

long as the contents thereof may become material in the administration 

of any internal revenue law. The fiduciary records must contain full 

information relative to each account. 

(B) The applicant must keep an adequate record of all pending litigation to 

which it is a party in connection with the exercise of fiduciary powers. 

(viii) Definitions. For purposes of this paragraph (e)(5), and paragraph (e)(2)(v), 

and paragraph (e)(7) of this section— 

(A) The term “account” or “fiduciary account” means a trust described in 

section 401(a) (including a custodial account described in section 

401(f)), a custodial account described in section 403(b)(7), or an 

individual retirement account described in section 408(a) (including a 

custodial account described in section 408(h)). 

(B) The term “plan administrator” means an administrator as defined in 

§1.414(g)–1. 

(C) The term “common investment fund” means a trust that satisfies the 

following requirements: 

(1) The trust consists of all or part of the assets of several accounts that 

have been established with the applicant, and 

(2) The trust is described in section 401(a) and is exempt from tax under 

section 501(a), or is a trust that is created for the purpose of providing a 

satisfactory diversification of investments or a reduction of 

administrative expenses for the participating accounts and that satisfies 

the requirements of section 408(c). 

(D) The term “fiduciary records” means all matters which are written, 

transcribed, recorded, received or otherwise come into the possession of 

the applicant and are necessary to preserve information concerning the 

acts and events relevant to the fiduciary activities of the applicant. 

(E) The term “qualified public accountant” means a qualified public 

accountant, as defined in section 103(a)(3)(D) of the Employee 

Retirement Income Security Act of 1974, 29 U.S.C. 1023(a)(3)(D), 

who is independent of the applicant. 

(F) The term “net worth” means the amount of the applicant's assets 



less the amount of its liabilities, as determined in accordance with 

generally accepted accounting principles. 

(6) Special rules — 

(i) Passive trustee.  

(A) An applicant that undertakes to act only as a passive trustee may be 

relieved of one or more of the requirements of this paragraph upon clear 

and convincing proof that such requirements are not germane, under all 

the facts and circumstances, to the manner in which the applicant will 

administer any trust. A trustee is a passive trustee only if under the 

written trust instrument the trustee has no discretion to direct the 

investment of the trust funds or any other aspect of the business 

administration of the trust, but is merely authorized to acquire and hold 

particular investments specified by the trust instrument. Thus, for 

example, in the case of an applicant that undertakes merely to acquire 

and hold the stock of regulated investment companies, the requirements 

of paragraph (e)(5)(i)(A)(3) in its place, and (i)(D), and (vi) of this section 

shall not apply and no negative inference shall be drawn from the 

applicant's failure to demonstrate its experience of competence with 

respect to the activities described in paragraph (e)(4)(ii)(E) to (H) of this 

section. 

(B) The notice of approval issued to an applicant that is approved by reason of 

this subdivision shall state that the applicant is authorized to act only as a 

passive trustee. 

(ii) Federal or State regulation. Evidence that an applicant is subject to Federal 

or State regulation with respect to one or more relevant factors shall be 

given weight in proportion to the extent that such regulatory standards are 

consonant with the requirements of section 401. Such evidence may be 

submitted in addition to, or in lieu of, the specific proofs required by this 

paragraph. 

(iii) Savings account.  

(A) An applicant will be approved to act as trustee under this subdivision if 

the following requirements are satisfied: 

(1) The applicant is a credit union, industrial loan company, or other 

financial institution designated by the Commissioner; 

(2) The investment of the trust assets will be solely in deposits in the 



applicant; 

(3) Deposits in the applicant are insured (up to the dollar limit prescribed 

by applicable law) by an agency or instrumentality of the United 

States, or by an organization established under a special statute the 

business of which is limited to insuring deposits in financial institutions 

and providing related services. 

(B) Any applicant that satisfies the requirements of this subdivision is hereby 

approved, and (notwithstanding subparagraph (2) of this paragraph) is 

not required to submit a written application. This approval takes effect on 

the first day after December 22, 1976, on which the applicant satisfies the 

requirements of this subdivision, and continues in effect for so long as the 

applicant continues to satisfy those requirements. 

(C) If deposits are insured, but not in the manner provided in paragraph 

(e)(6)(iii)(A)( 3 ) of this section, the applicant must submit an application. 

The application, notwithstanding subparagraph (2) of this paragraph, will 

be limited to a complete description of the insurance of applicant's 

deposits. The applicant will be approved if the Commissioner approves 

of the applicant's insurance. 

(iv) Notification of Commissioner. The applicant must notify the Commissioner 

in writing of any change that affects the continuing accuracy of any 

representation made in the application required by this paragraph, whether 

the change occurs before or after the applicant receives a notice of 

approval. The notification must be addressed to address prescribed by the 

Commissioner in revenue rulings, notices, and other guidance published in 

the Internal Revenue Bulletin (see §601.601(d)(2)(ii)( b ) of this chapter. 

(v) Substitution of trustee. No applicant will be approved unless the applicant 

undertakes to act as trustee only under trust instruments which contain a 

provision to the effect that the grantor is to substitute another trustee upon 

notification by the Commissioner that such substitution is required because 

the applicant has failed to comply with the requirements of this paragraph or 

is not keeping such records, or making such returns, or rendering such 

statements as are required by forms or regulations. 

(7) Procedure and administration — 

(i) Notice of approval. If the applicant is approved, a written notice of approval 

will be issued to the applicant. The notice of approval will state the day on 

which it becomes effective, and (except as otherwise provided therein) will 



remain effective until revoked. This paragraph does not authorize the 

applicant to accept any fiduciary account before such notice of approval 

becomes effective. 

(ii) Notice of disapproval. If the applicant is not approved, a written notice will be 

furnished to the applicant containing a statement of the reasons why the 

applicant has not been approved. 

(iii) Copy to be furnished. The applicant must not accept a fiduciary account until 

after the plan administrator or the person for whose benefit the account is to 

be established is furnished with a copy of the written notice of approval issued 

to the applicant. This provision is effective six months after April 20, 1979 for 

new accounts accepted thereafter. For accounts accepted before that date, 

the administrator must be notified before the later of the effective date of this 

provision or six months after acceptance of the account. 

(iv) Grounds for revocation. The notice of approval issued to an applicant will 

be revoked if the Commissioner determines that the applicant is unwilling or 

unable to administer fiduciary accounts in a manner consistent with the 

requirements of this paragraph. Generally, the notice will not be revoked 

unless the Commissioner determines that the applicant has knowingly, 

willfully, or repeatedly failed to administer fiduciary accounts in a manner 

consistent with the requirements of this paragraph, or has administered a 

fiduciary account in a grossly negligent manner. 

(v) Procedures for revocation. The notice of approval issued to an applicant 

may be revoked in accordance with the following procedures: 

(A) If the Commissioner proposes to revoke the notice of approval issued to 

an applicant, the Commissioner will advise the applicant in writing of the 

proposed revocation and of the reasons therefor. 

(B) Within 60 days after the receipt of such written advice, the applicant 

may protest the proposed revocation by submitting a written statement 

of facts, law, and arguments opposing such revocation to address 

prescribed by the Commissioner in revenue rulings, notices, and other 

guidance published in the Internal Revenue Bulletin (see 

§601.601(d)(2)(ii)( b ) of this chapter. In addition, the applicant may 

request a conference in the National Office. 

(C) If the applicant consents to the proposed revocation, either before or 

after a National Office conference, or if the applicant fails to file a timely 

protest, the Commissioner will revoke the notice of approval that was 



issued to the applicant. 

(D) If, after considering the applicant's protest and any information developed 

in conference, the Commissioner determines that the applicant is 

unwilling or unable to administer fiduciary accounts in a manner 

consistent with the requirements of this paragraph, the Commissioner will 

revoke the notice of approval that was issued to the applicant and will 

furnish the applicant with a written statement of findings on which the 

revocation is based. 

(E) If at any time the Commissioner determines that immediate action is 

necessary to protect the interest of the Internal Revenue Service or of 

any fiduciary account, the notice of approval issued to the applicant will 

be suspended at once, pending a final decision to be based on the 

applicant's protest and any information developed in conference. 

(8) Special rules for governmental units — 

(i) In general. A governmental unit that seeks to qualify as a nonbank trustee of a 

deemed IRA that is part of its qualified employer plan must demonstrate to the 

satisfaction of the Commissioner that it is able to administer the trust in a 

manner that is consistent with the requirements of section 408. The 

demonstration must be made by written application to the Commissioner. 

Notwithstanding the requirement of paragraph (e)(1) of this section that a person 

must demonstrate by written application that the requirements of paragraphs 

(e)(2) through (e)(6) of this section will be met in order to qualify as a nonbank 

trustee, a governmental unit that maintains a plan qualified under section 401(a), 

403(a), 403(b) or 457 need not demonstrate that all of these requirements will be 

met with respect to any individual retirement accounts maintained by that 

governmental unit pursuant to section 408(q). For example, a governmental unit 

need not demonstrate that it satisfies the net worth requirements of paragraph 

(e)(3)(ii) of this section if it demonstrates instead that it possesses taxing 

authority under applicable law. The Commissioner, in his discretion, may exempt 

a governmental unit from certain other requirements upon a showing that the 

governmental unit is able to administer the deemed IRAs in the best interest of 

the participants. Moreover, in determining whether a governmental unit satisfies 

the other requirements of paragraphs (e)(2) through (e)(6) of this section, the 

Commissioner may apply the requirements in a manner that is consistent with 

the applicant's status as a governmental unit. 

(ii) Governmental unit. For purposes of this special rule, the term governmental 



unit means a state, political subdivision of a state, and any agency or 

instrumentality of a state or political subdivision of a state. 

(iii) Additional rules. The Commissioner may in revenue rulings, notices, or other 

guidance of general applicability provide additional rules for governmental 

units seeking approval as nonbank trustees. 

(iv) Effective/applicability date. This section is applicable for written applications 

made on or after June 18, 2007. The rules in this section also may be relied on 

for applications submitted on or after August 1, 2003 (or such earlier application 

as the Commissioner deems appropriate) and before June 18, 2007. 

 

§1.408-3 Individual retirement annuities. 
(a) In general. An individual retirement annuity is an annuity contract or endowment 

contract (described in paragraph (e)(1) of this section) issued by an insurance 

company which is qualified to do business under the law of the jurisdiction in which 

the contract is sold and which satisfies the requirements of paragraph (b) of this 

section. A participation certificate in a group contract issued by an insurance 

company described in this paragraph will be treated as an individual retirement 

annuity if the contract satisfies the requirements of paragraph (b) of this section; 

the certificate of participation sets forth the requirements of paragraphs (1) through 

(5) of section 408 (b); the contract provides for a separate accounting of the benefit 

allocable to each participant-owner; and the group contract is for the exclusive 

benefit of the participant owners and their beneficiaries. For purposes of this title, a 

participant-owner of a group contract described in this paragraph shall be treated 

as the owner of an individual retirement annuity. A contract will not be treated as 

other than an individual retirement annuity merely because it provides for waiver of 

premium on disability. An individual retirement annuity contract which satisfies the 

requirements of section 408 (b) need not be purchased under a trust if the 

requirements of paragraph (b) of this section are satisfied. An individual retirement 

endowment contract may not be held under a trust which satisfies the requirements 

of section 408 (a). Distribution of the contract is not a taxable event. Distributions 

under the contract are includible in gross income in accordance with the provisions 

of §1.408–4 (e). 

(b) Requirements — 

(1) Transferability. The annuity or the endowment contract must not be 

transferable by the owner. An annuity or endowment contract is transferable if 

the owner can transfer any portion of his interest in the contract to any person 



other than the issuer thereof. Accordingly, such a contract is transferable if the 

owner can sell, assign, discount, or pledge as collateral for a loan or as security 

for the performance of an obligation or for any other purpose his interest in the 

contract to any person other than the issuer thereof. On the other hand, a 

contract is not to be considered transferable merely because the contract 

contains: a provision permitting the individual to designate a beneficiary to 

receive the proceeds in the event of his death, a provision permitting the 

individual to elect a joint and survivor annuity, or other similar provisions. 

(2) Annual premium. Except in the case of a contribution to a simplified employee 

pension described in section 408 (k), the annual premium on behalf of any 

individual for the annuity or the endowment contract cannot exceed $1,500. Any 

refund of premiums must be applied before the close of the calendar year 

following the year of the refund toward the payment of future premiums or the 

purchase of additional benefits. 

(3) Distribution. The entire interest of the owner must be distributed to him in the 

same manner and over the same period as described in §1.408–2 (b) (6). 

(4) Distribution upon death. If the owner dies before the entire interest has been 

distributed to him, or if distribution has commenced to the surviving spouse, 

the remaining interest must be distributed in the same manner, over the same 

period, and to the same beneficiaries as described in §1.408–2 (b) (7). 

(5) Nonforfeitability. The entire interest of the owner in the annuity or endowment 

contract must be nonforfeitable. 

(6) Flexible premium. [Reserved] 

(c) Disqualification. If during any taxable year the owner of an annuity borrows any 

money under the annuity or endowment contract or by use of such contract 

(including, but not limited to, pledging the contract as security for any loan), such 

contract will cease to be an individual retirement annuity as of the first day of such 

taxable year, and will not be an individual retirement annuity at any time thereafter. 

If an annuity or endowment contract which constitutes an individual retirement 

annuity is disqualified as a result of the preceding sentence, an amount equal to the 

fair market value of the contract as of the first day of the taxable year of the owner 

in which such contract is disqualified is deemed to be distributed to the owner. Such 

owner shall include in gross income for such year an amount equal to the fair 

market value of such contract as of such first day. The preceding sentence applies 

even though part of the fair market value of the individual retirement annuity as of 



the first day of the taxable year is attributable to excess contributions which may be 

returned tax-free under section 408(d)(4) or 408(d)(5). 

(d) Premature distribution tax on deemed distribution. If the individual has not attained 

age 59½ before the beginning of the year in which the disqualification described in 

paragraph (c) of this section occurs, see section 408(f)(2) for additional tax on 

premature distributions. 

(e) Endowment contracts — 

(1) Additional requirement for endowment contracts. No contract providing life 

insurance protection issued by a company described in paragraph (a) of this 

section shall be treated as an endowment contract for purposes of this 

section if— 

(i) Such contract matures later than the taxable year in which the individual in 

whose name the contract is purchased attains the age of 70½; 

(ii) Such contract is not for the exclusive benefit of such individual or his 

beneficiaries; 

(iii) Premiums under the contract may increase over the term of the contract; 

(iv) When all premiums are paid when due, the case value of such contract at 

maturity is less than the death benefit payable under the contract at any 

time before maturity; 

(v) The death benefit does not, at some time before maturity, exceed the 

greater of the cash value or the sum of premiums paid under the 

contract; 

(vi) Such contract does not provide for a cash value; 

(vii) Such contract provides that the life insurance element of such contract may 

increase over the term of such contract, unless such increase is merely 

because such contract provides for the purchase of additional benefits; 

(viii) Such contract provides insurance other than life insurance and waiver of 

premiums upon disability; or 

(ix) Such contract is issued after November 6, 1978. 

(2) Treatment of proceeds under endowment contract upon death of individual. In 

the case of the payment of a death benefit under an endowment contract upon 

the death of the individual in whose name the contract is purchased, the portion 

of such payment which is equal to the cash value immediately before the death 

of such individual is not excludable from gross income under section 101(a) 

and is treated as a distribution from an individual retirement annuity. The 

remaining portion, if any, of such payment constitutes current life insurance 



protection and is excludable under section 101(a). If a death benefit is paid 

under an endowment contract at a date or dates later than the death of the 

individual, section 101(d) is applicable only to the portion of the benefit which is 

attributable to the amount excludable under section 101(a). 

 
§1.408-4 Treatment of distributions from individual retirement arrangements. 

 
(a) General rule — 

(1) Inclusion in income. Except as otherwise provided in this section, any amount 

actually paid or distributed or deemed paid or distributed from an individual 

retirement account or individual retirement annuity shall be included in the 

gross income of the payee or distributee for the taxable year in which the 

payment or distribution is received. 

(2) Zero basis. Notwithstanding section 1015(d) or any other provision of the Code, 

the basis (or investment in the contract) of any person in such an account or 

annuity is zero. For purposes of this section, an assignment of an individual's 

rights under an individual retirement account or an individual retirement annuity 

shall, except as provided in §1.408–4(g) (relating to transfer incident to divorce), 

be deemed a distribution to such individual from such account or annuity of the 

amount assigned. 

(b) Rollover contribution — 

(1) To individual retirement arrangement. Paragraph (a)(1) of this section shall not 

apply to any amount paid or distributed from an individual retirement account or 

individual retirement annuity to the individual for whose benefit the account was 

established or who is the owner of the annuity if the entire amount received 

(including the same amount of money and any other property) is paid into an 

individual retirement account, annuity (other than an endowment contract), or 

bond created for the benefit of such individual not later than the 60th day after 

the day on which he receives the payment or distribution. 

(2) To qualified plan. Paragraph (a)(1) of this section does not apply to any amount 

paid or distributed from an individual retirement account or individual retirement 

annuity to the individual for whose benefit the account was established or who is 

the owner of the annuity if— 

(i) No amount in the account or no part of the value of the annuity is 

attributable to any source other than a rollover contribution from an 

employees' trust described in section 401(a) which is exempt from tax 



under section 501(a) or a rollover contribution from an annuity plan 

described in section 403(a) and the earnings on such sums, and 

(ii) The entire amount received (including the same amount of money and any 

other property) represents the entire amount in the account and is paid into 

another such trust or plan (for the benefit of such individual) not later than 

the 60th day after the day on which the payment or distribution is received. 

This subparagraph does not apply if any portion of the rollover contribution 

described in paragraph (b)(2)(i) of this section is attributable to an employees' 

trust forming part of a plan or an annuity under which the individual was an 

employee within the meaning of section 401(c)(1) at the time contributions were 

made on his behalf under the plan. 

(3) To section 403(b) contract. [Reserved] 

(4) Frequency limitation. 

 (i) For taxable years beginning on or before December 31, 1977, paragraph 

(b)(1) of this section does not apply to any amount received by an individual 

from an individual retirement account, annuity or bond if at any time during 

the 3-year period ending on the day of receipt, the individual received any 

other amount from an individual retirement account, annuity or bond which 

was not includible in his gross income because of the application of 

paragraph (b)(1) of this section. 

(ii) [Reserved] 

(c) Excess contributions returned before due date of return — 

(1) Excess contribution. The rules in this paragraph (c) apply for purposes of 

determining net income attributable to IRA contributions made before January 

1, 2004, and returned pursuant to section 408(d)(4). The rules in §1.408–11 

apply for purposes of determining net income attributable to IRA contributions 

made on or after January 1, 2004, and returned pursuant to section 408(d)(4). 

For purposes of this paragraph, excess contributions are the excess of the 

amounts contributed to an individual retirement account or paid for an individual 

retirement annuity during the taxable year over the amount allowable as a 

deduction under section 219 or 220 for the taxable year. 

(2) General rule.  

(i) Paragraph (a)(1) of this section does not apply to the distribution of any 

excess contribution paid during a taxable year to an account or annuity if: 

the distribution is received on or before the date prescribed by law (including 

extensions) for filing the individual's return for such taxable year; no 



deduction is allowed under section 219 or section 220 with respect to the 

excess contribution; and the distribution is accompanied by the amount of 

net income attributable to the excess contribution as of the date of the 

distribution as determined under subdivision (ii). 

(ii) The amount of net income attributable to the excess contributions is an 

amount which bears the same ratio to the net income earned by the account 

during the computation period as the excess contribution bears to the sum 

of the balance of the account as of the first day of the taxable year in which 

the excess contribution is made and the total contribution made for such 

taxable year. For purposes of this paragraph, the term ―computation 

period‖ means the period beginning on the first day of the taxable year in 

which the excess contribution is made and ending on the date of the 

distribution from the account. 

(iii) For purposes of paragraph (c)(2)(ii), the net income earned by the account 

during the computation period is the fair market value of the balance of the 

account immediately after the distribution increased by the amount of 

distributions from the account during the computation period, and reduced 

(but not below zero) by the sum of: (A) the fair market value of the balance 

of the account as of the first day of the taxable year in which the excess 

contribution is made and (B) the contributions to the account made during 

the computation period. 

(3) Time of inclusion.  

(i) For taxable years beginning before January 1, 1977, the amount of net 

income determined under subparagraph (2) is includible in the gross income 

of the individual for the taxable year in which it is received. The amount of 

net income thus distributed is subject to the tax imposed by section 408(f)(1) 

for the year includible in gross income. 

(ii) [Reserved] 

(4) Example. The provisions of this paragraph may be illustrated by the following 

example: 

Example. On January 1, 1975, A, age 55, who is a calendar-year taxpayer, 

contributes $1,500 to an individual retirement account established for his benefit. 

For 1975, A is entitled to a deduction of $1,400 under section 219. For 1975, A 

does not claim as deductions any other items listed in section 62. A's gross 

income for 1975 is $9,334. On April 1, 1976, $107 is distributed to A from his 

individual retirement account. As of such date, the balance of the account is 



$1,498 [$1,605 − $107]. There were no other distributions from the account as of 

such date. The net amount of income earned by the account is $105 [$1,498 + 

$107 − (0 + $1,500)]. The net income attributable to the excess contribution is 

$7. [$105×($100/$1,500)]. A's adjusted gross income for 1975 is his gross 

income for 1975 ($9,334) reduced by the amount allowable to A as a deduction 

under section 219 ($1,400), or $7,934. A will include the $7 of the $107 

distributed on April 1, 1976, in his gross income for 1976. Further, A will pay an 

additional income tax of $.70 for 1976 under section 408(f)(1). 

(d) Deemed distribution — 

(1) General rule. In any case in which an individual retirement account ceases to be 

an individual retirement account by reason of the application of section 

408(e)(2), paragraph (a)(1) of this section shall apply as if there were a 

distribution on the first day of the taxable year in which such account ceases to 

be an individual retirement account of an amount equal to the fair market value 

on such day of all of the assets in the account on such day. In the case of a 

deemed distribution from an individual retirement annuity, see §1.408–3(d). 

(2) Using account as security. In any case in which an individual for whose benefit an 

individual retirement account is established uses, directly or indirectly, all or any 

portion of the account as security for a loan, paragraph (a)(1) of this section shall 

apply as if there were distributed on the first day of the taxable year in which the 

loan was made an amount equal to that portion of the account used as security 

for such loan. 

(e) Distribution of annuity contracts. Paragraph (a)(1) of this section does not apply 

to any annuity contract which is distributed from an individual retirement account 

and which satisfies the requirements of paragraphs (b) (1), (3), (4) and (5) of 

section 408. Amounts distributed under such contracts will be taxable to the 

distributee under section 72. For purposes of applying section 72 to a distribution 

from such a contract, the investment in such contract is zero. 

(f) Treatment of assets distributed from an individual retirement account for the 

purchase of an endowment contract. Under section 408(e)(5), if all, or any portion, 

of the assets of an individual retirement account are used to purchase an 

endowment contract described in §1.408–3(e) for the benefit of the individual for 

whose benefit the account is established— 

(1) The excess, if any, of the total amount of assets used to purchase such 

contract over the portion of the assets attributable to life insurance protection 

shall be treated as a rollover contribution described in section 408(d)(3), and 



(2) The portion of the assets attributable to life insurance protection shall be 

treated as a distribution described in paragraph (a)(91) of this section, except 

that the provisions of section 408(f) shall not apply to such amount. 

(g) Transfer incident to divorce — 

(1) General rule. The transfer of an individual's interest, in whole or in part, in an 

individual retirement account, individual retirement annuity, or a retirement 

bond, to his former spouse under a valid divorce decree or a written instrument 

incident to such divorce shall not be considered to be a distribution from such 

an account or annuity to such individual or his former spouse; nor shall it be 

considered a taxable transfer by such individual to his former spouse 

notwithstanding any other provision of Subtitle A of the Code. 

(2) Spousal account. The interest described in this paragraph (g) which is 

transferred to the former spouse shall be treated as an individual retirement 

account of such spouse if the interest is an individual retirement account; an 

individual retirement annuity of such spouse if such interest is an individual 

retirement annuity; and a retirement bond of such spouse if such interest is a 

retirement bond. 

 

§1.408-5 Annual reports by trustees or issuers. 
 
(a) In general. The trustee of an individual retirement account or the issuer of an 

individual retirement annuity shall make annual calendar year reports concerning the 

status of the account or annuity. The report shall contain the information required in 

paragraph (b) and be furnished or filed in the manner and time specified in paragraph 

(c). 

(b) Information required to be included in the annual reports. The annual calendar 

year report shall contain the following information for transactions occurring 

during the calendar year— 

(1) The amount of contributions; 

(2) The amount of distributions; 

(3) In the case of an endowment contract, the amount of the premium paid 

allocable to the cost of life insurance; 

(4) The name and address of the trustee or issuer; and 

(5) Such other information as the Commissioner may require. 

(c) Manner and time for filing.  

(1) The annual report shall be furnished to the individual on whose behalf the 



account is established or in whose name the annuity is purchased (or the 

beneficiary of the individual or owner). The report shall be furnished on or before 

the 30th day of June following the calendar year for which the report is required. 

(2) The Commissioner may require the annual report to be filed with the Service at 

the time the Commissioner specifies. 

(d) Penalties. Section 6693 prescribes penalties for failure to file the annual report. 

(e) Effective date. This section shall apply to reports for calendar years after 1978. 

(f) Reports for years prior to 1979. For years prior to 1979, a trustee or issuer shall 

make reports in the time and manner as the Commissioner requires. 

 
§1.408-6 Disclosure statements for individual retirement arrangements. 
(a) In general — 

(1) General rule. Trustees and issuers of individual retirement accounts and 

annuities are, under the authority of section 408(i), required to provide disclosure 

statements. This section sets forth these requirements. 

(2) [Reserved]  

(b)–(c) [Reserved]  

(d) Requirements.  

(1)–(3) [Reserved] 

(4) Disclosure statements — 

(i) Under the authority contained in section 408(i), a disclosure statement shall 

be furnished in accordance with the provisions of this subparagraph by the 

trustee of an individual retirement account described in section 408(a) or the 

issuer of an individual retirement annuity described in section 408(b) or of an 

endowment contract described in section 408(b) to the individual (hereinafter 

referred to as the ―benefited individual‖) for whom such an account, annuity, 

or contract is, or is to be, established. 

(ii) 

(A) 

(1) The trustee or issuer shall furnish, or cause to be furnished, to the 

benefited individual, a disclosure statement satisfying the 

requirements of subdivisions (iii) through (viii) of this subparagraph, as 

applicable, and a copy of the governing instrument to be used in 

establishing the account, annuity, or endowment contract. The copy of 

such governing instrument need not be filled in with financial and 

other data pertaining to the benefited individual; however, such copy 



must be complete in all other respects. The disclosure statement and 

copy of the governing instrument must be received by the benefited 

individual at least seven days preceding the earlier of the date of 

establishment or purchase of the account, annuity, or endowment 

contract. A disclosure statement or copy of the governing instrument 

required by this subparagraph may be received by the benefited 

individual less than seven days preceding, but no later than, the earlier 

of the date of establishment or purchase, if the benefited individual is 

permitted to revoke the account, annuity, or endowment contract 

pursuant to a procedure which satisfies the requirements of 

subdivision (ii)(A)( 2 ) of this subparagraph. 

(2) A procedure for revocation satisfies the requirements of this 

subdivision (ii)(A)( 2 ) of this subparagraph if the benefited individual is 

permitted to revoke the account, or endowment contract by mailing or 

delivering, at his option, a notice of revocation on or before a day not 

less than seven days after the earlier of the date of establishment or 

purchase and, upon revocation, is entitled to a return of the entire 

amount of the consideration paid by him for the account, annuity, or 

endowment contract without adjustment for such items as sales 

commissions, administrative expenses or fluctuation in market value. 

The procedure may require that the notice be in writing or that it be 

oral, or it may require both a written and an oral notice. If an oral 

notice is required or permitted, the procedure must permit it to be 

delivered by telephone call during normal business hours. If a written 

notice is required or permitted, the procedure must provide that, if 

mailed, it shall be deemed mailed on the date of the postmark (or if 

sent by certified or registered mail, the date of certification or 

registration) if it is deposited in the mail in the United States in an 

envelope, or other appropriate wrapper, first class postage prepaid, 

properly addressed. 

(B) If after a disclosure statement has been furnished, or caused to 

be furnished, to the benefited individual pursuant to paragraph 

(d)(4)(ii)(A) of this section and— 

(1) On or before the earlier of the date of establishment or purchase, or 

(2) On or before the last day on which the benefited individual is 

permitted to revoke the account, annuity, or endowment contract (if 



the benefited individual has a right to revoke the account, annuity, or 

endowment contract pursuant to the rules of subdivision (ii)(A) of this 

subparagraph). 

there becomes effective a material adverse change in the information set 

forth in such disclosure statement or a material change in the governing 

instrument to be used in establishing the account, annuity, or contract, the 

trustee or issuer shall furnish, or cause to be furnished, to the benefited 

individual such amendments to any previously furnished disclosure 

statement or governing instrument as may be necessary to adequately 

inform the benefited individual of such change. The trustee or issuer shall 

be treated as satisfying this subdivision (ii)(B) of this subparagraph only if 

material required to be furnished by this subdivision is received by the 

benefited individual at least seven days preceding the earlier of the date 

of establishment or purchase of the account, annuity, or endowment 

contract or if the benefited individual is permitted to revoke the account, 

annuity, or endowment contract on or before a date not less than seven 

days after the date on which such material is received, pursuant to a 

procedure for revocation otherwise satisfying the provisions of subdivision 

(ii)(A)( 2 ) of this subparagraph. 

(C) If the governing instrument is amended after the account, annuity, or 

endowment contract is no longer subject to revocation pursuant to 

subdivision (ii)(A) or (B) of this subparagraph, the trustee or issuer shall 

not later than the 30th day after the later of the date on which the 

amendment is adopted or becomes effective, deliver or mail to the last 

known address of the benefited individual a copy of such amendment 

and, if such amendment affects a matter described in subdivisions (iii) 

through (viii) of this subparagraph, a disclosure statement with respect to 

such matter meeting the requirements of subdivision (iv) of this 

subparagraph. 

(D) For purposes of subdivision (ii) (A) and (B) of this subparagraph, if a 

disclosure statement, governing instrument, or an amendment to either, is 

mailed to the benefited individual, it shall be deemed (in the absence of 

evidence to the contrary) to be received by the benefited individual seven 

days after the date of mailing. 

(E) In the case of a trust described in section 408(c) (relating to certain 

retirement savings arrangements for employees or members of 



associations of employees), the following special rules shall be applied: 

(1) For purposes of this subparagraph, references to the benefited 

individual's account, annuity, or endowment contract shall refer to the 

benefited individual's interest in such trust, and 

(2) The provisions of subdivision (ii) of this subparagraph shall be applied 

by substituting ―the date on which the benefited individual's interest in 

such trust commences‖ for ―the earlier of the date of establishment or 

purchase‖ wherever it appear therein. 

Thus, for example, if an employer establishes a trust described in 

section 408(c) for the benefit of employees, and the trustee furnishes 

an employee with a disclosure statement and a copy of the governing 

instrument (as required by this subparagraph) on the date such 

employee's interest in the trust commences, such employee must be 

given a right to revoke such interest within a period of at least seven 

days. If any contribution has been made within such period (whether 

by the employee or by the employer), the full amount of such 

contribution must be paid to such employee pursuant to subdivision 

(ii)(A)( 2 ) of this subparagraph. 

(iii) The disclosure statement required by this subparagraph shall set forth in 

nontechnical language the following matters as such matters relate to the 

account, annuity, or endowment contract (as the case may be); 

(A) Concise explanations of— 

(1) The statutory requirements prescribed in section 408(a) (relating to an 

individual retirement account) or section 408(b) (relating to an individual 

retirement annuity and an endowment contract), and any additional 

requirements (whether or not required by law) that pertain to the 

particular retirement savings arrangement. 

(2) The income tax consequences of establishing an account, annuity, or 

endowment contract (as the case may be) which meets the 

requirements of section 408(a) relating to an individual retirement 

account) or section 408(b) (relating to an individual retirement annuity 

and an endowment contract), including the deductibility of 

contributions to, the tax treatment of distributions (other than 

premature distributions) from, the availability of income tax free 

rollovers to and from, and the tax status of such account, annuity, or 

endowment contract. 



(3) The limitations and restrictions on the deduction for retirement savings 

under section 219, including the ineligibility of certain individuals who 

are active participants in a plan described in section 219(b)(2)(A) or for 

whom amounts are contributed under a contract described in section 

219(b)(2)(B) to make deductible contributions to an account or for an 

annuity or endowment contract. 

(4) The circumstances under which the benefited individual may revoke 

the account, annuity, or endowment contract, and the procedure 

therefor (including the name, address, and telephone number of the 

person designated to receive notice of such revocation). Such 

explanation shall be prominently displayed at the beginning of the 

disclosure statement. 

(B) Statements to the effect that— 

(1) If the benefited individual or his beneficiary engages in a prohibited 

transaction, described in section 4975(c) with respect to an individual 

retirement account, the account will lose its exemption from tax by 

reason of section 408(e)(2)(A), and the benefited individual must 

include in gross income, for the taxable year during which the 

benefited individual or his beneficiary engages in the prohibited 

transaction the fair market value of the account. 

(2) If the owner of an individual retirement annuity or endowment contract 

described in section 408(b) borrows any money under, or by use of, 

such annuity or endowment contract, then, under section 408(e)(3), 

such annuity or endowment contract loses its section 408(b) 

classification, and the owner must include in gross income, for the 

taxable year during which the owner borrows any money under, or by 

use of, such annuity or endowment contract, the fair market value of 

the annuity or endowment contract. 

(3) If a benefited individual uses all or any portion of an individual 

retirement account as security for a loan, then, under section 

408(e)(4), the portion so used is treated as distributed to such 

individual and the benefited individual must include such distribution in 

gross income for the taxable year during which he so uses such 

account. 

(4) An additional tax of 10 percent is imposed by section 408(f) on 

distributions (including amounts deemed distributed as the result of a 



prohibited loan or use as security for a loan) made before the 

benefited individual has attained age 591/2, unless such distribution is 

made on account of death or disability, or unless a rollover 

contribution is made with such distribution. 

(5) Sections 2039(e) (relating to exemption from estate tax of annuities 

under certain trusts and plans) and 2517 (relating to exemption from 

gift tax of specified transfers of certain annuities under qualified plans) 

apply (including the manner in which such sections apply) to the 

account, annuity, or endowment contract. 

(6) Section 402(a)(2) and (e) (relating to tax on lump sum distributions) is 

not applicable to distributions from an account, annuity, or endowment 

contract. 

(7) A minimum distribution is required under section 408(a) (6) or (7) and 

408(b) (3) or (4) (including a brief explanation of the amount of 

minimum distribution) and that if the amount distributed from an 

account, annuity, or endowment contract during the taxable year of 

the payee is less than the minimum required during such year, an 

excise tax, which shall be paid by the payee, is imposed under section 

4974, in an amount equal to 50 percent of the excess of the minimum 

required to be distributed over the amount actually distributed during 

the year. 

(8) An excise tax is imposed under section 4973 on excess contributions 

(including a brief explanation of an excess contribution). 

(9) The benefited individual must file Form 5329 (Return for Individual 

Retirement Savings Arrangement) with the Internal Revenue for each 

taxable year during which the account, annuity, or endowment 

contract is maintained. 

(10) The account or contract has or has not (as the case may be) been 

approved as to form for use as an account, annuity, or endowment 

contract by the Internal Revenue Service. For purposes of this 

subdivision, if a favorable opinion or determination letter with respect 

to the form of a prototype trust, custodial account, annuity, or 

endowment contract has been issued by the Internal Revenue 

Service, or the instrument which establishes an individual retirement 

trust account or an individual retirement custodial account utilizes the 

precise language of a form currently provided by the Internal Revenue 



Service (including any additional language permitted by such form), 

such account or contract may be treated as approved as to form. 

(11) The Internal Revenue Service approval is a determination only as to 

the form of the account, annuity, or endowment contract, and does not 

represent a determination of the merits of such account, annuity, or 

endowment contract. 

(12) The proceeds from the account, annuity or endowment contract may 

be used by the benefited individual as a rollover contribution to another 

account or annuity or retirement bond in accordance with the provisions 

of section 408(d)(3). 

(13) In the case of an endowment contract described in section 408(b), no 

deduction is allowed under section 219 for that portion of the amounts 

paid under the contract for the taxable year properly allocable to the 

cost of life insurance. 

(14) If applicable, in the event that the benefited individual revokes the 

account, annuity, or endowment contract, pursuant to the procedure 

described in the disclosure statement (see subdivision (A)( 4 ) of this 

subdivision (iii)), the benefited individual is entitled to a return of the 

entire amount of the consideration paid by him for the account, 

annuity, or endowment contract without adjustment for such items as 

sales commissions, administrative expenses or fluctuation in market 

value. 

(15) Further information can be obtained from any district office of the 

Internal Revenue Service. 

To the extent that information on the matters described in subdivisions 

(iii) (A) and (B) of this subparagraph is provided in a publication of the 

Internal Revenue Service relating to individual retirement savings 

arrangements, such publication may be furnished by the trustee or 

issuer in lieu of providing information relating to such matters in a 

disclosure statement. 

(C) The financial disclosure required by paragraph (d)(4) (v), (vi), and (vii) of 

this section. 

(iv) In the case of an amendment to the terms of an account, annuity, or 

endowment contract described in paragraph (d)(4)(i) of this section, the 

disclosure statement required by this subparagraph need not repeat 

material contained in the statement furnished pursuant to paragraph 



(d)(4)(iii) of this section, but it must set forth in nontechnical language those 

matters described in paragraph (d)(4)(iii) of this section which are affected 

by such amendment. 

(v) With respect to an account, annuity, or endowment contract described in 

paragraph (d)(4)(i) of this section (other than an account or annuity which is 

to receive only a rollover contribution described in paragraph (d)(4)(vi) of this 

section and to which no deductible contributions will be made), the disclosure 

statement must set forth in cases where either an amount is guaranteed over 

period of time (such as in the case of a nonparticipating endowment or 

annuity contract), or a projection of growth of the value of the account, 

annuity, or endowment contract can reasonably be made (such as in the 

case of a participating endowment or annuity contract (other than a variable 

annuity) or passbook savings account), the following: 

(A) To the extent that an amount is guaranteed, 

(1) The amount, determined without regard to any portion of a 

contribution which is not deductible, that would be guaranteed to be 

available to the benefited individual if  

(i) level annual contributions in the amount of $1,000 were to be made 

on the first day of each year, and  

(ii) the benefited individual were to withdraw in a single sum the entire 

amount of such account, annuity, or endowment contract at the 

end of each of the first five years during which contributions are to 

be made, at the end of the year in which the benefited individual 

attains the ages of 60, 65, and 70, and at the end of any other year 

during which the increase of the guaranteed available amount is 

less than the increase of the guaranteed available amount during 

any preceding year for any reason other than decrease of 

cessation of contributions, and 

(2) A statement that the amount described in subdivision (v)(A)( 1 ) of this 

subparagraph is guaranteed, and the period for which guaranteed; 

(B) To the extent a projection of growth of the value of the account, 

annuity, or endowment contract can reasonably be made but the 

amounts are not guaranteed. 

(1) The amount, determined without regard to any portion of a 

contribution which is not deductible, and upon the basis of an 

earnings rate no greater than, and terms no different from, those 



currently in effect, that would be available to the benefited individual if  

(i) level annual contributions in the amount of $1,000 were to be made 

on the first day of each year, and  

(ii) the benefited individual were to withdraw in a single sum the entire 

amount of such account, annuity, or endowment contract at the 

end of each of the first five years during which contributions are to 

be made, at the end of each of the years in which the benefited 

individual attains the ages of 60, 65, and 70, and at the end of any 

other year during which the increase of the available amount is 

less than the increase of the available amount during any 

preceding year for any reason other than decrease or cessation of 

contributions, and 

(2) A statement that the amount described in paragraph (d)(4)(v)(B)( 1 ) of 

this section is a projection and is not guaranteed and a statement of the 

earnings rate and terms on the basis of which the projection is made; 

(C) The portion of each $1,000 contribution attributable to the cost of life 

insurance, which would not be deductible, for each year during which 

contributions are to be made; and 

(D) The sales commission (including any commission attributable to the sale 

of life insurance), if any, to be charged in each year, expressed as a 

percentage of gross annual contributions (including any portion 

attributable to the cost of life insurance) to be made for each year. 

(vi) With respect to an account or annuity described in paragraph (d)(4)(i) of this 

section to which a rollover contribution described in section 402(a)(5)(A), 

403(a)(4)(A), 408(d)(3)(A) or 409(b)(3)(C) will be made, the disclosure 

statement must set forth, in cases where an amount is guaranteed over a 

period of time (such as in the case of a non-participating annuity contract, or 

a projection of growth of the value of the account or annuity can reasonably 

be made (such as in the case of a participating annuity contract (other than a 

variable annuity) or a passbook savings account), the following: 

(A) To the extent guaranteed, 

(1) The amount that would be guaranteed to be available to the benefited 

individual if  

(i) Such a rollover contribution in the amount of $1,000 were to be 

made on the first day of the year,  

(ii) No other contribution were to be made, and 



(iii) The benefited individual were to withdraw in a single sum the 

entire amount of such account or annuity at the end of each of the 

first five years after the contribution is made, at the end of the year 

in which the benefited individual attains the ages of 60, 65, and 70, 

and at the end of any other year during which the increase of the 

guaranteed available amount is less than the increase of the 

guaranteed available amount during any preceding year, and 

(2) A statement that the amount described in paragraph (d)(vi)(A)( 1 ) of 

this section is guaranteed; 

(B) To the extent that a projection of growth of the value of the 

account or annuity can reasonably be made but the amounts 

are not guaranteed, 

(1) The amount, determined upon the basis of an earnings rate no 

greater than, and terms no different from, those currently in effect, 

that would be available to the benefited individual if  

(i) such a rollover contribution in the amount of $1,000 were to be 

made on the first day of the year, 

(ii) no other contribution were to be made, and  

(iii) the benefited individual were to withdraw in a single sum the 

entire amount of such account or annuity at the end of each of the 

first five years after the contribution is made, at the end of each of 

the years in which the benefited individual attains the ages 60, 65, 

70, and at the end of any other year during which the increase of 

the available amount is less than the increase of the available 

amount during any preceding year, and 

(2) A statement that the amount described in paragraph (d)(4)(vi)(B)( 1 ) of 

this section is a projection and is not guaranteed and a statement of the 

earnings rate and terms on the basis of which the projection is made; 

and 

(C) The sales commission, if any, to be charged in each year, expressed as a 

percentage of the assumed $1,000 contribution. 

(vii) With respect to an account, annuity, or endowment contract described in 

paragraph (d)(4)(i) of this section, in all cases not subject to paragraph (d)(4) 

(v) or (vi) of this section (such as in the case of a mutual fund or variable 

annuity), the disclosure statement must set forth information described in 



subdivisions (A) through (C) of this subdivisions (vii) based (as applicable 

with respect to the type or types of contributions to be received by the 

account, annuity, or endowment contract) upon the assumption of (1) level 

annual contributions of $1,000 on the first day of each year, (2) a rollover 

contribution of $1,000 on the first day of the year and no other contributions, 

or (3) a rollover contribution of $1,000 on the first day of the year plus level 

annual contributions of $1,000 on the first day of each year. 

(A) A description (in nontechnical language) with respect to the benefited 

individual's interest in the account, annuity, or endowment contract, of: 

(1) Each type of charge, and the amount thereof, which may be made 

against a contribution,  

(2) The method for computing and allocating annual earnings, and 

(3) Each charge (other than those described in complying with paragraph 

(d)(4)(vii)(A)( 1 ) of this section) which may be applied to such interest 

in determining the net amount of money available to the benefited 

individual and the method of computing each such charge; 

(B) A statement that growth in value of the account, annuity, or endowment 

contract is neither guaranteed nor projected; and 

(C) The portion of each $1,000 contribution attributable to the cost of life 

insurance, which would not be deductible, for every year during which 

contributions are to be made. 

(viii) A disclosure statement, or an amendment thereto, furnished pursuant to 

the provisions of this subparagraph may contain information in addition to 

that required by paragraph (d)(4)(iii) through (vii) of this section. However, 

such disclosure statement will not be considered to comply with the 

provisions of this subparagraph if the substance of such additional material 

or the form in which it is presented causes such disclosure statement to be 

false or misleading with respect to the information required to be disclosed by 

this paragraph. 

(ix) The provisions of section 6693, relating to failure to provide reports on 

individual retirement accounts or annuities, shall apply to any trustee or 

issuer who fails to furnish, or cause to be furnished, a disclosure statement, 

a copy of the governing instrument, or an amendment to either, as required 

by this paragraph. 

(x) This section shall be effective for disclosure statements and copies of 

governing instruments mailed, or delivered without mailing, after February 



14, 1977. 

(xi) This section does not reflect the amendments made by section 1501 of the 

Tax Reform Act of 1976 (90 Stat. 1734) relating to retirement savings for 

certain married individuals. 

 

§1.408-7 Reports on distributions from individual retirement plans. 
 

(a) Requirement of report. The trustee of an individual retirement account or the issuer 

of an individual retirement annuity who makes a distribution during any calendar 

year to an individual from such account or under such annuity shall make a report 

on Form W-2P (in the case of distributions that are not total distributions) or Form 

1099R (in the case of total distributions), and their related transmittal forms, for 

such year. The return must show the name and address of the person to whom the 

distribution was made, the aggregate amount of such distribution, and such other 

information as is required by the forms. 

(b) Amount subject to this section. The amounts subject to reporting under 

paragraph (a) include all amounts distributed or made available to which 

section 408(d) applies. 

(c) Time and place for filing. The report required under this section for any calendar 

year shall be filed after the close of that year and on or before February 28 of the 

following year with the appropriate Internal Revenue Service Center. 

(d) Statement to recipients.  

(1) Each trustee or issuer required to file Form 1099R or Form W-2P under this 

section shall furnish to the person whose identifying number is (or should be) 

shown on the forms a copy of the form. 

(2) Each statement required by this paragraph to be furnished to recipients shall be 

furnished to such person after November 30 of the year of the distribution and on 

or before January 31 of the following year. However, for a distribution after 

December 31, 2008, the February 15 due date under section 6045 applies to the 

statement if the statement is furnished in a consolidated reporting statement 

under section 6045. See §§1.6045–1(k)(3), 1.6045–2(d)(2), 1.6045–3(e)(2), 

1.6045–4(m)(3), and 1.6045–5(a)(3)(ii). 

(e) Effective date. This section is effective for calendar years beginning after 

December 31, 1977. 

 

§1.408-8 Distribution requirements for individual retirement plans. 



(a) Applicability of section 401(a)(9)― 

(1) In general. An IRA is subject to the required minimum distribution 

requirements of section 401(a)(9). In order to satisfy section 401(a)(9), the 

rules of §§1.401(a)(9)-1 through 1.401(a)(9)-9 must be applied, except as 

otherwise provided in this section. For example, if the owner of an individual 

retirement account dies before the IRA owner’s required beginning date, 

whether the 10-year rule or the life expectancy rule applies to distributions 

after the IRA owner’s death is determined in accordance with §1.401(a)(9)-

3(c), and the rules of §1.401(a)(9)-4 apply for purposes of determining an IRA 

owner's designated beneficiary. The amount of the minimum distribution 

required for each calendar year from an individual retirement account is 

determined in accordance with §1.401(a)(9)-5 and the minimum distribution 

required for each calendar year from an individual retirement annuity 

described in section 408(b) is determined in accordance with §1.401(a)(9)-6 

(including §1.401(a)(9)-6(d)(2)). 

(2) Definition of IRA and IRA owner. For purposes of this section, an IRA is an 

individual retirement account or annuity described in section 408(a) or (b), and 

the IRA owner is the individual for whom an IRA is originally established by 

contributions for the benefit of that individual and that individual's beneficiaries. 

(3) Substitution of specific terms. For purposes of applying the required minimum 

distribution rules of §§1.401(a)(9)-1 through 1.401(a)(9)-9, the IRA trustee, 

custodian, or issuer is treated as the plan administrator, and the IRA owner is 

substituted for the employee. 

(4) Treatment of SEPs and SIMPLE IRA Plans. IRAs that receive employer 

contributions under a SEP arrangement (within the meaning of section 408(k)) 

or a SIMPLE IRA plan (within the meaning of section 408(p)) are treated as 

IRAs, rather than employer plans, for purposes of section 401(a)(9) and are, 

therefore, subject to the distribution rules in this section. 

(b) Different rules for IRAs and qualified plans― 

(1) Determination of required beginning date— 

(i) In general. An IRA owner’s required beginning date is determined using the 

rules for employees who are 5-percent owners under §1.401(a)(9)-2(b)(3). 

Thus, the IRA owner’s required beginning date is April 1 of the calendar 

year following the calendar year in which the individual attains the 

applicable age. 

(ii) Special rules for Roth IRAs. No minimum distributions are required to be 



made from a Roth IRA while the owner is alive. After the Roth IRA owner 

dies, the required minimum distribution rules apply to the Roth IRA as though 

the Roth IRA owner died before his or her required beginning date. In 

accordance with section 401(a)(9)(B)(iv)(II), if the sole beneficiary is the Roth 

IRA owner’s surviving spouse, then the surviving spouse may delay 

distributions until the Roth IRA owner would have attained the applicable age. 

(2) Account balance determination. For purposes of determining the required 

minimum distribution from an IRA for any calendar year, the account balance of 

the IRA as of December 31 of the calendar year preceding the calendar year for 

which distributions are required to be made is substituted for the account 

balance of the employee under §1.401(a)(9)-5(b). Except as provided in 

paragraph (d) of this section, no adjustments are made for contributions or 

distributions after that date. 

(3) Determination of portion of distribution that is a required minimum distribution. 

The portion of a distribution from an IRA that is a required minimum distribution 

and thus not eligible for rollover is determined in the same manner as provided in 

§1.402(c)- 2(f) and (j) for a distribution from a qualified plan. For example, if a 

minimum distribution to an IRA owner is required under section 401(a)(9)(A)(ii) 

for a calendar year, any amount distributed during a calendar year from an IRA of 

that IRA owner is treated as a required minimum distribution under section 

401(a)(9) to the extent that the total required minimum distribution for the year 

under section 401(a)(9) from all of that IRA owner’s IRAs has not been satisfied 

(either by a distribution from the IRA or, as permitted under paragraph (e) of this 

section, from another IRA). 

(4) Documentation requirements― 

(i) Disabled or chronically ill beneficiaries. In determining whether an IRA 

owner’s designated beneficiary is disabled or chronically ill for purposes of 

§1.401(a)(9)-4(e), the required documentation described in §1.401(a)(9)-

4(e)(7) need not be provided to the IRA trustee, custodian, or issuer. 

(ii) Trust documentation. In determining whether the requirements of §1.401(a)(9)-

4(f)(2) are met (to determine whether a trust is a see-through trust), the trust 

documentation described in §1.401(a)(9)-4(h) need not be provided to the IRA 

trustee, custodian, or issuer. 

(c) Surviving spouse treating IRA as own― 

(1) Election generally permitted― 

(i) In general. The surviving spouse of an individual may elect, in the manner 



described in paragraph (c)(2) of this section, to treat the surviving 

spouse's entire interest as a beneficiary in the individual's IRA (or the 

remaining part of that interest if distributions have begun) as the surviving 

spouse's own IRA. 

(ii) Eligibility to make election. In order to make the election described in this 

paragraph (c)(1), the surviving spouse must be the sole beneficiary of the 

IRA and have an unlimited right to withdraw amounts from the IRA. If a trust 

is named as beneficiary of the IRA, this requirement is not satisfied even if 

the surviving spouse is the sole beneficiary of the trust. 

(iii) Timing of election. If §1.402(c)-2(j)(4) (the special rule for catch-up 

distributions after a surviving spouse reaches the applicable age) would 

apply to the IRA owner’s surviving spouse had a distribution been made 

directly to the surviving spouse in a calendar year, then, except as provided 

in paragraph (c)(1)(iv) of this section, the election described in this 

paragraph (c)(1) may not be made in that calendar year. 

(iv) Exception for late elections. In the case of a surviving spouse who, 

pursuant to the timing rule in paragraph (c)(1)(iii) of this section, may not 

make the election described in paragraph (c)(1)(i) of this section in a 

calendar year, the spouse may nevertheless make the election in that 

calendar year provided that the election does not apply to amounts in the 

IRA that would be treated as required minimum distributions under 

§1.402(c)-2(j)(4)(ii) had they been distributed in that calendar year. Thus, 

the election can be made in a calendar year only after the amounts treated 

as required minimum distributions under §1.402(c)-2(j)(4)(ii) for that 

calendar year have been distributed from the IRA. 

(2) Election procedures. The election described in paragraph (c)(1) of this section 

is made by the surviving spouse redesignating the account as an account in the 

name of the surviving spouse as IRA owner rather than as beneficiary. 

Alternatively, a surviving spouse eligible to make the election is deemed to 

have made the election if, at any time, either of the following occurs-- 

(i) Any amount in the IRA that would be required to be distributed to the 

surviving spouse as beneficiary under section 401(a)(9)(B) for a calendar 

year following the calendar year of the IRA owner’s death is not distributed 

within the time period required under section 401(a)(9)(B); or 

(ii) A contribution (other than a rollover of a distribution from an eligible 

retirement plan of the decedent) is made to the IRA. 



(3) Effect of election. Following an election described in paragraph (c)(1) of this 

section, the surviving spouse is considered the IRA owner for whose benefit the 

trust is maintained for all purposes under the Internal Revenue Code (including 

section 72(t)). Thus, for example, the required minimum distribution for the 

calendar year of the election and each subsequent calendar year is determined 

under section 401(a)(9)(A) with the spouse as IRA owner and not section 

401(a)(9)(B) with the surviving spouse as the deceased IRA owner's 

beneficiary. However, if the election is made in the calendar year that includes 

the date of the IRA owner’s death, the spouse is not required to take a required 

minimum distribution as the IRA owner for that calendar year. Instead, the 

spouse is required to take a required minimum distribution for that year, 

determined with respect to the deceased IRA owner under the rules of 

§1.401(a)(9)-5(c), to the extent the distribution was not made to the IRA owner 

before death. 

(d) Treatment of rollovers and transfers― 

(1) Treatment of rollovers― 

(i) In general. If a distribution is rolled over to an IRA, then the rules in 

§1.401(a)(9)-7 apply for purposes of determining the account balance and the 

required minimum distribution for that IRA. However, because the value of the 

account balance is determined as of December 31 of the year preceding the 

year for which the required minimum distribution is being determined, and not 

as of a valuation date in the preceding year, the account balance of the IRA is 

adjusted only if the amount rolled over is not received in the calendar year in 

which the amount was distributed. If the amount rolled over is received in the 

calendar year following the calendar year in which the amount was distributed, 

then, for purposes of determining the required minimum distribution for that 

following calendar year, the account balance of the IRA as of December 31 of 

the calendar year in which the distribution was made must be adjusted by the 

amount received in accordance with §1.401(a)(9)-7(b). 

(ii) Spousal rollovers. A surviving spouse is permitted to roll over a distribution 

to an IRA as the beneficiary of the deceased employee or IRA owner, and 

the rules of paragraph (d)(1)(i) of this section apply to that IRA. A surviving 

spouse may also elect to treat that IRA as the spouse's own IRA in 

accordance with paragraph (c) of this section. 

(2) Special rules for death before required beginning date― 



(i) Carryover of election under qualified plan or IRA. If an employee or IRA 

owner dies before the required beginning date and the surviving spouse 

rolls over a distribution of the employee’s or IRA owner’s interest to an IRA 

in the spouse’s capacity as a beneficiary of the deceased employee or IRA 

owner, then, except as provided in paragraph (d)(2)(ii) of this section, the 

method for determining required minimum distributions that applied to that 

surviving spouse under the distributing plan or IRA (such as when a 

beneficiary makes an election described in §1.401(a)(9)-3(c)(5)(iii)) also 

applies to the receiving IRA. Thus, for example, if an employee who died 

before the required beginning date designated the employee’s surviving 

spouse as a beneficiary of the employee’s interest in the plan and the plan 

provides that the surviving spouse is subject to the 10-year rule described in 

§1.401(a)(9)-3(c)(4), then the 10-year rule also applies to any IRA in the 

name of the decedent that receives a rollover of the employee’s interest. 

(ii) Change from 5-year rule or 10-year rule to life expectancy payments. If the 

5- year rule or 10-year rule described in §1.401(a)(9)-3(b)(2), (c)(2), or 

(c)(3), respectively, applies to a distributing plan or IRA and a distribution is 

made to the employee’s surviving spouse before the deadline described in 

§1.401(a)(9)-3(b)(4)(iii) or (c)(5)(iii) that would have applied had the 

distributing plan or IRA permitted the surviving spouse to make an election 

between the 5-year rule or 10-year rule and the life expectancy rule (or, in 

the case of a defined benefit plan, the annuity payment rule), then the 

surviving spouse may elect to have the life expectancy rule described in 

§1.401(a)(9)-3(c)(4) or the annuity payment rule described in §1.401(a)(9)-

3(b)(3) apply to any IRA to which any portion of that distribution is rolled 

over. However, see §1.402(c)-2(j)(4)(ii) to determine the portion of that 

distribution that is treated as a required minimum distribution in the 

calendar year of the distribution and thus is not eligible for rollover. 

(iii) Spousal rollover to spouse’s own IRA. If an employee or IRA owner dies 

before the required beginning date and the surviving spouse rolls over a 

distribution described in paragraph (d)(2)(i) of this section from the 

surviving spouse’s IRA in the capacity as the beneficiary of the decedent to 

the surviving spouse’s own IRA, then, in determining the amount that is 

treated as a required minimum distribution under section 401(a)(9) and 

thus is not eligible for rollover, the rules of §1.402(c)-2(j)(4) are applied as if 

the distribution was made directly from the decedent’s interest in the plan 



or IRA to the surviving spouse’s own IRA. 

(3) Applicability of rollover rules to non-spouse beneficiary. The rules of 

paragraphs (d)(1)(i), (2)(i) and (ii) of this section apply to a non-spouse 

beneficiary who makes an election to have a distribution made in the form of a 

direct trustee-to-trustee transfer as described in section 402(c)(11) in the 

same manner as a rollover of a distribution made by a surviving spouse. 

(4) Treatment of transfers. In the case of a trustee-to-trustee transfer from one 

IRA to another IRA that is not a distribution and rollover, the transfer is not 

treated as a distribution by the transferor IRA for purposes of section 

401(a)(9). Accordingly, the minimum distribution requirement with respect to 

the transferor IRA must still be satisfied. After the transfer, the employee's 

account balance and the required minimum distribution under the transferee 

IRA are determined in the same manner that an account balance and required 

minimum distribution are determined under an IRA receiving a rollover 

contribution under paragraph (d)(1) of this section. 

(e) Application of section 401(a)(9) for multiple IRAs― 

(1) Distribution from one IRA to satisfy total required minimum distribution― 

(i) In general. The required minimum distribution from one IRA is permitted to 

be distributed from another IRA in order to satisfy section 401(a)(9), subject 

to the limitations of paragraphs (e)(2) and (3) of this section. Except as 

provided in paragraph (e)(1)(ii) of this section, the required minimum 

distribution must be calculated separately for each IRA and the sum of 

those separately calculated required minimum distributions may be 

distributed from any one or more of the IRAs under the rules set forth in 

this paragraph (e). 

(ii) Permitted aggregation of annuity contract and account balance. Subject to 

the limitations of paragraphs (e)(2) and (3) of this section, an individual 

who holds an IRA that is an annuity contract described in section 408(b) 

may elect to aggregate that IRA with one or more IRAs with account 

balances that the individual holds and apply the optional aggregation rule 

of §1.401(a)(9)-5(a)(5)(iv) with respect to the annuity contract and the 

account balances under those IRAs as if the account balances were the 

remaining account balances following the purchase of the annuity contract 

with a portion of those account balances. 

(2) IRAs eligible for aggregate treatment― 

(i) IRA owners. Generally, only amounts in IRAs that an individual holds as the 



IRA owner are aggregated for purposes of paragraph (e)(1) of this section. 

Except in the case of a surviving spouse electing to treat a decedent’s IRA 

as the spouse’s own IRA, an IRA that a beneficiary acquires as a result of 

the death of an individual is not treated as an IRA of the beneficiary but 

rather as an IRA of the decedent for purposes of this paragraph (e). Thus, 

for example, for purposes of satisfying the minimum distribution 

requirements with respect to one IRA by making distributions from another 

IRA, IRAs for which the individual is the IRA owner are not aggregated with 

IRAs for which the individual is a beneficiary. 

(ii) IRA beneficiaries. IRAs that a person holds as a beneficiary of a decedent are 

aggregated for purposes of paragraph (e)(1) of this section, but those amounts 

are not aggregated with IRAs that the person holds as the owner or as the 

beneficiary of a different decedent. 

(3) Non-Roth IRAs are treated separately from section 403(b) contracts and Roth 

IRAs. Distributions from an IRA that is not a Roth IRA may not be used to 

satisfy the required minimum distribution requirements with respect to a Roth 

IRA, or a section 403(b) contract (as defined in §1.403(b)-2(b)(16)(i)). Similarly, 

distributions from a Roth IRA do not satisfy the required minimum distribution 

requirements with respect to a section 403(b) contract or an IRA that is not a 

Roth IRA. In addition, distributions from a section 403(b) contract do not satisfy 

the required minimum distribution requirements with respect to an IRA. 

(4) Allocation rule for partial distributions in year of death― 

(i) Distribution required in year of IRA owner’s death. This paragraph (e)(4) 

provides a special rule that applies if an IRA owner has multiple IRAs (which 

do not all have identical beneficiary designations) that are aggregated in 

accordance with paragraph (e)(1) of this section and that IRA owner dies 

before taking the total required minimum distribution for the calendar year of 

the IRA owner’s death (that is, there is a shortfall). In that case, each of the 

owner’s IRAs is subject to a requirement to distribute a proportionate share 

of the shortfall for the calendar year to a beneficiary of that IRA, with the 

proportions based on the account balances determined under paragraph 

(b)(2) of this section. This allocation of the shortfall to a particular IRA is 

made without regard to whether some of the required minimum distribution 

for the calendar year was already made to the IRA owner from that IRA. 

(ii) Distribution requirement in the year of beneficiary’s death. Rules similar to 

the rules of paragraph (e)(4)(i) of this section apply in the case of a 



beneficiary of multiple IRAs that are aggregated under paragraph (e)(1) of 

this section if a required minimum distribution is due for that beneficiary in 

the calendar year of the beneficiary’s death, to the extent that the amount 

was not distributed to the beneficiary. 

(iii) Example. Assume IRA owner X died on December 31, 2024, at the age of 

75. At the time of X’s death, X owned two separate IRAs, IRA Y and IRA Z, 

neither of which is a Roth IRA. The balance of IRA Y as of December 31, 

2023, was $100,000 and the balance of IRA Z as of December 31, 2023, 

was $50,000. X died after X’s required beginning date and under the rules 

of paragraph (e)(1) of this section, the total of the 2024 required minimum 

distributions for IRA Y and IRA Z is $6,097.56 ($150,000/24.6). X 

designated A as his beneficiary under IRA Y and B as his beneficiary under 

IRA Z. Prior to X’s death, X had taken a $3,000 distribution from IRA Z in 

2024. Under the rules of paragraph (e)(4)(i) of this section, the remaining 

portion of the 2024 required minimum distribution ($3,097.56) is allocated 

two-thirds to IRA Y and one-third to IRA Z. Thus, in the calendar year of X’s 

death A is required to take a required minimum distribution of $2,065.04 

from IRA Y and B is required to take a required minimum distribution of 

$1,032.52 from IRA Z. 

(f) Reporting requirements. The trustee, custodian, or issuer of an IRA is required to 

report information with respect to the minimum amount required to be distributed 

from the IRA for each calendar year to individuals or entities, at the time, and in 

the manner, prescribed by the Commissioner in revenue rulings, notices, and other 

guidance published in the Internal Revenue Bulletin (see §601.601(d) of this 

chapter), as well as the applicable Federal tax forms and accompanying 

instructions. 

(g) Distributions taken into account― 

(1) General rule. Except as provided in paragraph (g)(2) of this section, all 

amounts distributed from an IRA are taken into account in determining whether 

section 401(a)(9) is satisfied, regardless of whether the amount is includible in 

income. Thus, for example, a qualified charitable distribution made pursuant to 

section 408(d)(8) is taken into account in determining whether section 401(a)(9) 

is satisfied. 

(2) Amounts not taken into account. The following amounts are not taken into 

account in determining whether the required minimum distribution with respect 

to an IRA for a calendar year has been made-- 



(i) Contributions returned pursuant to section 408(d)(4), together with the 

income allocable to these contributions; 

(ii) Contributions returned pursuant to section 408(d)(5); 

(iii) Corrective distributions of excess simplified employee pension 

contributions under section 408(k)(6)(C), together with the income 

allocable to these distributions; 

(iv) Amounts that are treated as distributed pursuant to section 408(e); 

(v) Amounts that are treated as distributed as a result of the purchase 

of a collectible pursuant to section 408(m); 

(vi) Corrective distributions of excess deferrals as described in §1.402(g)-

1(e), together with the income allocable to these corrective 

distributions; and 

(vii) Similar items designated by the Commissioner in revenue rulings, 

notices, and other guidance published in the Internal Revenue Bulletin. 

See §601.601(d) of this chapter. 

(h) Qualifying longevity annuity contracts― 

(1) General rule. The special rule in §1.401(a)(9)-5(b)(4) for a QLAC, defined in 

§1.401(a)(9)-6(q), applies to an IRA, subject to the modifications set forth in this 

paragraph (h). 

(2) Reliance on representations. For purposes of the limitation described in 

§1.401(a)(9)-6(q)(2)(ii), unless the trustee, custodian, or issuer of an IRA has 

actual knowledge to the contrary, the trustee, custodian, or issuer may rely on 

the IRA owner's representation (made in writing or other form as may be 

prescribed by the Commissioner) of the amount of the premiums described in 

§1.401(a)(9)-6(q)(2)(ii) that are not paid under the IRA. 

(3) Permitted delay in setting beneficiary designation. In the case of a contract 

that is rolled over from a plan to an IRA before the required beginning date 

under the plan, the contract will not violate the rule in §1.401(a)(9)-

6(q)(3)(iii)(F) that a non-spouse beneficiary must be irrevocably selected on 

or before the later of the date of purchase and the required beginning date 

under the IRA, provided that the contract requires a beneficiary to be 

irrevocably selected by the end of the year following the year of the rollover. 

(4) Roth IRAs. The rule in §1.401(a)(9)-5(b)(4) does not apply to a Roth IRA. 

Accordingly, a contract that is purchased under a Roth IRA is not treated as a 

contract that is intended to be a QLAC for purposes of applying the dollar 

limitation rule in §1.401(a)(9)-6(q)(2)(ii). If a QLAC is purchased or held under a 



plan, annuity, account, or traditional IRA, and that contract is later rolled over 

or converted to a Roth IRA, the contract is not treated as a contract that is 

intended to be a QLAC after the date of the rollover or conversion. Thus, 

premiums paid with respect to the contract will not be taken into account under 

§1.401(a)(9)-6(q)(2)(ii) after the date of the rollover or conversion. 

(i) [Reserved] 

(j) Applicability date. This section applies for purposes of determining required 

minimum distributions for calendar years beginning on or after January 1, 2025. 

For earlier calendar years, the rules of 26 CFR §1.408-8 (as it appeared in the April 

1, 2023, edition of 26 CFR part 1) apply. 

 
§1.408-11 Net income calculation for returned or recharacterized IRA 
contributions. 
 
(a) Net income calculation for returned IRA contributions — 

(1) General rule. For purposes of returned contributions under section 408(d)(4), 

the net income attributable to a contribution made to an IRA is determined by 

allocating to the contribution a pro rata portion of the earnings on the assets in 

the IRA during the period the IRA held the contribution. This attributable net 

income is calculated by using the following formula: 

 

(2) Special rule. If an IRA is established with a contribution and no other 

contributions, distributions or transfers are made to or from that IRA, then the 

subsequent distribution of the entire account balance of the IRA pursuant to 

section 408(d)(4) will satisfy the requirement of that Internal Revenue Code 

section that the return of a contribution be accompanied by the amount of net 

income attributable to the contribution. 

(b) Definitions. For purposes of this section the following definitions apply: 

(1) Adjusted opening balance. The term adjusted opening balance means the fair 

market value of the IRA at the beginning of the computation period plus the 

amount of any contributions or transfers (including the contribution that is 

distributed as a returned contribution pursuant to section 408(d)(4) and 

recharacterizations of contributions pursuant to section 408A(d)(6)) made to the 

IRA during the computation period. 

(2) Adjusted closing balance. The term adjusted closing balance means the fair 



market value of the IRA at the end of the computation period plus the amount of 

any distributions or transfers (including recharacterizations of contributions 

pursuant to section 408A(d)(6)) made from the IRA during the computation 

period. 

(3) Computation period. The term computation period means the period beginning 

immediately prior to the time that the contribution being returned was made to 

the IRA and ending immediately prior to the removal of the contribution. If more 

than one contribution was made as a regular contribution and is being returned 

from the IRA, the computation period begins immediately prior to the time the 

first contribution being returned was contributed. 

(4) Regular contribution. The term regular contribution means an IRA contribution 

made by the IRA owner that is neither a trustee-to-trustee transfer from 

another IRA nor a rollover from another IRA or retirement plan. 

(c) Additional rules.  

(1) When an IRA asset is not normally valued on a daily basis, the fair market 

value of the asset at the beginning of the computation period is deemed to be 

the most recent, regularly determined, fair market value of the asset, 

determined as of a date that coincides with or precedes the first day of the 

computation period. In addition, solely for purposes of this section, 

notwithstanding A–3 of §1.408A–5, recharacterized contributions are taken 

into account for the period they are actually held in a particular IRA. 

(2) In the case of an IRA that has received more than one regular contribution for 

a particular taxable year, the last regular contribution made to the IRA for the 

year is deemed to be the contribution that is distributed as a returned 

contribution under section 408(d)(4), up to the amount of the contribution 

identified by the IRA owner as the amount distributed as a returned 

contribution. 

(3) In the case of an individual who owns multiple IRAs, the net income calculation 

is performed only on the IRA containing the contribution being returned, and 

that IRA is the IRA that must distribute the contribution. 

(d) Examples. The following examples illustrate the net income calculation 

under section 408(d)(4) and this section: 

Example 1. (i) On May 1, 2004, when her IRA is worth $4,800, Taxpayer A makes a 

$1,600 regular contribution to her IRA. Taxpayer A requests that $400 of the May 1, 

2004, contribution be returned to her pursuant to section 408(d)(4). Pursuant to this 



request, on February 1, 2005, when the IRA is worth $7,600, the IRA trustee 

distributes to Taxpayer A the $400 plus attributable net income. During this time, no 

other contributions have been made to the IRA and no distributions have been made. 

(ii) The adjusted opening balance is $6,400 [$4,800 + $1,600] and the adjusted closing 

balance is $7,600. Thus, the net income attributable to the $400 May 1, 2004, 

contribution is $75 [$400 × ($7,600−$6,400) ÷ $6,400]. Therefore, the total to be 

distributed on February 1, 2005, pursuant to §408(d)(4) is $475. 

 

Example 2. (i) Beginning in January 2004, Taxpayer B contributes $300 on the 15th of 

each month to an IRA for 2004, resulting in an excess regular contribution of $600 for 

that year. Taxpayer B requests that the $600 excess regular contribution be returned to 

her pursuant to section 408(d)(4). Pursuant to this request, on March 1, 2005, when the 

IRA is worth $16,000, the IRA trustee distributes to Taxpayer B the $600 plus 

attributable net income. The excess regular contributions to be returned are deemed to 

be the last two made in 2004: the $300 December 15 contribution and the $300 

November 15 contribution. On November 15 the IRA was worth $11,000 immediately 

prior to the contribution. No distributions or transfers have been made from the IRA and 

no contributions or transfers, other than the monthly contributions (including $300 in 

January and February 2005), have been made. 

(ii) As of the beginning of the computation period (November 15), the adjusted opening 

balance is $12,200 [$11,000 + $300 + $300 + $300 + $300] and the adjusted closing 

balance is $16,000. Thus, the net income attributable to the excess regular 

contributions is $187 [$600 × ($16,000 − $12,200) ÷ $12,200]. Therefore, the total to be 

distributed as returned contributions on March 1, 2005, to correct the excess regular 

contribution is $787 [$600 + $187]. 
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